
USDA
National Appeals 
Division
Overview

Devin Winklosky, Esq. 

*The views expressed in this presentation are 
those of the speaker and should not be 
construed to represent any official USDA or 
U.S. Government determination or policy.



• What the heck is NAD?
• Process-oriented stuff gets 

me excited – tell me about 
the Appeal Process!

• Can we just skip to the good 
stuff and talk about the 
Appeal Hearing?

• Wake me up when we get to 
the Post-hearing process.



What is NAD?



Prior to NAD’s establishment, 
appeals were handled 

inconsistently across various 
USDA agencies.



Department of Agriculture Reorganization 
Act of 1994, Pub. L.  No. 103-354,108 Stat. 
3178 (Oct. 13, 1994). 

NAD codified at 7 U.S.C. § 6992 et. seq.

Implementing regulation is 7 C.F.R Part 11.



NAD 
Organization



• Subject matter 

• Agencies

• Adverse decisions



Subject matter (7 C.F.R. § 11.3)

Adverse decisions made by an agency…including, for example:

• Denial of participation in, or receipt of benefits under, any program of an 
agency.

• Compliance with program requirements.
• The making or amount of payments or other program benefits to a 

participant in any program of an agency. 
• A determination that a parcel of land is a wetland or highly erodible 

land.



Agencies (7 C.F.R. § 11.1) 

NAD conducts hearings on adverse decisions made by several USDA agencies, including:

• Commodity Credit Corporation (CCC)
• Farm Service Agency (FSA)
• Federal Crop Insurance Corporation (FCIC)
• Natural Resources Conservation Service (NRCS)
• Risk Management Agency (RMA)
• Rural Business-Cooperative Service (RBS)
• Rural Development (RD)
• Rural Housing Service (RHS)
• Rural Utilities Service (RUS)

The regulation also contains a catchall for additional USDA agencies or offices later designated by the 
Secretary.



Adverse Decision (7 C.F.R § 11.1)
• An administrative decision made by an officer, employee, 

or committee of an agency that is adverse to a 
participant.

• Includes:
• a denial of equitable relief by an agency or 
• the failure of an agency to issue a decision or 

otherwise act within timeframes specified or within a 
reasonable time. 

• Participant = Any individual or entity who has applied for, 
or whose right to participate in or receive, a payment, 
loan, loan guarantee, or other benefit in accordance with 
any program of an agency to which the regulations in this 
part apply is affected by a decision of such agency.



Adverse Decision – common examples
• FSA

• Program payments and eligibility (7 C.F.R. §§ 795, 1400). 
• Loan denial (7 C.F.R. §§ 761.6, 780). 
• Denial of indemnity and disaster program eligibility or payment (see generally 7 

C.F.R. § 760). 

• Rural Development 
• Single-family Housing Program (7 C.F.R., Part 3550).
• Denial of a requested moratorium on mortgage payments.
• Mortgage loan acceleration.
• Denials of grant program funds (such as the Value-Added Producer Grant (VAPG)) 

(7 C.F.R. § 4284).

• NRCS
• Environmental Quality Incentives Program (EQIP) (7 C.F.R. §§ 1466.30, 614, 780).
• Wetland determinations (7 C.F.R. §§ 12.12, 614, 780).
• Enrollment program denials such as the Conservation Reserve Program (CRP) (7 

C.F.R. §§ 1410.59, 614, 780).

• RMA 
• Appealable crop insurance decisions. 
• “Notice of Ineligibility” (7 C.F.R. § 400.682(e)). 
• Denial of written agreement (7 C.F.R. § 457.8, para. 18(o).
• Large claim denial (7 C.F.R. § 457.8, para. 20).  

• Failure to act on a request within a reasonable timeframe



Even more examples!



The Appeal Process



Appeal Rights (7 C.F.R. § 11.5)

• Informal Review
• Mediation
• Appeal to NAD



NAD Appeal Process

•Appeals must be filed within 30 calendar days of receiving the adverse decision.
•Submissions can be made online, by mail, or by fax using the official NAD Appeal Request Form.Filing an Appeal

•Once the appeal is received, NAD assigns an Administrative Judge (AJ) to the case.
•The AJ is responsible for conducting a hearing within 45 days.

Assignment of 
Administrative Judge

•Hearings may be conducted in person, by telephone, or via video conference.
•Appellants may present new evidence, call witnesses, and submit documents.
•USDA agencies also present their case, but the burden of proof lies with the appellant.

Hearing Format

•The AJ issues a written determination based on the evidence and applicable law.
•If either party disagrees with the AJ’s decision, they may request a Director Review.
•The NAD Director can affirm, reverse, or remand the AJ’s decision.

Decision and Review

•The Director’s decision is final unless the appellant seeks judicial review in federal court.
Finality and Judicial 

Review



NAD Appeal Timeline

30 days

•Appellant may file 
appeal to NAD within 
30 days

•7 C.F.R. § 11.6(b)(1)

45 days

•AJ holds prehearing 
conference and 
hearing within 45 days

•7 C.F.R. § 11.8(c)(1)
•AJ must give 14 days 

notice of hearing
•7 C.F.R. § 11.8(c)(3)
•AJ closes hearing 

record.

30 days

•AJ issues Appeal 
Determination.

•7 C.F.R. § 11.8(f)

30 or 15 days

•Appellant may seek 
NAD Director Review 
within 30 days. 7 
C.F.R. § 11.9(a)(1).

•Agency may seek NAD 
Director Review within 
15 days. 7 C.F.R. §
11.9(a)(2).

30 or 10 days 

•NAD Director issues 
Director Review 

•10 days if Agency
•30 days if Appellant
•7 C.F.R. § 11.9(d)

Final 
Determination

30 days

•Agency implements 
final determination.

•7 C.F.R. § 11.12
Judicial Review



Appeal Submission 
(7 C.F.R. § 11.6)
• Must be in writing and signed 

personally by the program participant. 
• Must be filed within 30 days of 

receiving the adverse decision. 
• Must include a copy of the adverse 

decision.
• Include a statement as to why the 

decision is wrong.
• Filed at the appropriate regional 

office. 



NAD 
Organization



What is an “Appealable” Issue?
• General Applicability 

• NAD has the authority to adjudicate decisions that are 
adverse as applied to the individual participant. 

• If it is a rule, regulation, or policy generally applicable to 
all participants that directly causes the adverse 
decision/action, it is NOT APPEALABLE!

• Jurisdictional issue
• The NAD Director has the final authority to 

determine whether an adverse decision is 
appealable. 

• If an agency rules a decision is not appealable, the 
agency must notify the participant of NAD appeal rights. 
(7 C.F.R §11.6(a)). 

• Agency notice is not required to trigger appeal rights.



Other items to be aware of:

• The Administrative Procedure Act (APA) applies to NAD appeals.
• 5 U.S.C. §§ 500, et. seq.; 7 C.F.R. § 11.4. 

• Equal Access to Justice Act (EAJA) applies to NAD hearings. 
• 5 U.S.C. § 504; 7 C.F.R. part 1, subpart J. 

• Federal Rules of Evidence do not apply. 
• Any oral or documentary evidence may be received, but the agency as a 

matter of policy shall provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence. 5 U.S.C. § 556(d). 



The Appeal Hearing



Notice of Appeal 
(7 C.F.R. § 11.8(c)(2))

• Issued by Regional Office.
• Assigns an AJ to the case.
• Sets deadlines:

• Gives the Agency  a set time to submit the Agency Record.
• Gives the Appellant a set time to submit evidence. 

• Provides the NAD Information Sheet
• The Administrative Judge will hold a prehearing conference call 

with the Appellant and the Agency before the hearing to identify all 
potential issues and prepare the parties for the hearing. 



Agency Record
(7 C.F.R. § 11.1)

• All the materials maintained by an agency related to an adverse 
decision which are submitted to [NAD] by an agency for 
consideration in connection with an appeal…, including 

• all materials prepared or reviewed by the agency during its 
consideration and decision-making process, 

• but shall not include records or information not related to 
the adverse decision at issue. 

• All materials contained in the agency record… shall be deemed 
admitted as evidence for purposes of a hearing or a record 
review under § 11.8.

• The Director, the AJ, and the appellant shall have access to the 
agency record of any adverse decision appealed to the Division 
for a hearing. Upon request by the appellant, the agency shall 
provide the appellant a copy of the agency record. 

https://www.ecfr.gov/current/title-7/section-11.8
https://www.ecfr.gov/current/title-7/section-11.8


Pre-hearing Conference 
(7 C.F.R. § 11.8(c)(4))
• Whenever appropriate, the Hearing Officer shall hold a pre-

hearing conference 
• in order to attempt to resolve the dispute or 
• to narrow the issues involved. 

• Such pre-hearing conference shall be held by telephone unless 
the Hearing Officer and all parties agree to hold such conference 
in person.

• All sessions are recorded.
• AJ will send all parties a Notice of Pre-hearing Conference



Other possible 
participants
• Authorized Representative - Any person, whether 

or not an attorney, who is authorized in writing by a 
participant to act for the participant in an 
administrative appeal. (§ 11.6(c))

• Third Parties – Spouses, former spouses, 
children, siblings, co-owners, etc., have the right 
to participate in a NAD appeal hearing. Third 
parties’ rights are affected by NAD decisions, and 
they are bound by said decisions whether they 
participate or not. (§ 11.15(a))

• Interested Parties – Guaranteed lenders or 
reinsurance companies who are not parties but 
have an interest in the outcome of the appeal. 
Their rights are not affected by the appeal 
determination. (§ 11.15(b))



NAD Hearing

• After the Pre-hearing Conference, the AJ issues a Notice of 
Hearing.

• Hearing date: within 45 days of NAD’s receipt of a perfected 
appeal request (unless waived).

• Hearing location: Takes place in Appellant’s state of residence at a 
location convenient to Appellant, the Agency, and NAD. (§ 11.8(c)) 

• Hearing Format (§§ 11.6(b)(2) & 11.8(c)(5)(i)): 
• in-person (default)
• by telephone (or VTC), or 
• a record review



NAD Hearing

Generally, four main parts: 

1.Housekeeping – AJ will reconfirm issues; put parties under oath; explain 
hearing process. 

2.Opening statements – each side gives a brief statement of its position; AJ 
enters Agency Record and any exhibits; resolves any objections to 
documents.

3.Evidence and testimony – each side explains their case in detail by 
presenting testimony and documents; opportunity for questions and rebuttal; 
AJ may ask questions.

4.Closing – opportunity for closing statements by parties and wrap up by AJ.



NAD Hearing
• Burden of proof. The appellant has the burden of proving that the adverse decision 

of the agency was erroneous by a preponderance of the evidence. (11.8(e)) 

• Evidence:
 
• AJ will allow the presentation of evidence at the hearing by any party without regard to 

whether the evidence was known to the officer, employee, or committee of the agency 
making the adverse decision at the time the adverse decision was made. 

• Any party shall have the opportunity to present oral and documentary evidence, oral 
testimony of witnesses, and arguments in support of the party's position; controvert evidence 
relied on by any other party; and question all witnesses. 

• May confine the presentation of facts and evidence to pertinent matters and exclude 
irrelevant, immaterial, or unduly repetitious evidence, information, or questions. 

• When appropriate, agency witnesses requested by the appellant will be made available at the 
hearing. 

• Any evidence may be received by the Hearing Officer without regard to whether that evidence 
could be admitted in judicial proceedings (FREs don’t apply!).

• Subpoenas can be requested. (§ 11.8(a)(2)).



NAD Hearing Tips

• Understand the Adverse Decision and the issue(s) raised by it.
• Use the Agency Record and be familiar with it
• Cite the regulations on which the decision & arguments are based.
• Organize the presentation. 
• Use opening and closing statements to guide the AJ. 
• Mark and paginate all documents as required by the NAD 

Information Sheet. 



Post-Hearing



Post-hearing Submissions 
(7 C.F.R. § 11.8(c)(7))
• The AJ will leave the hearing record open after the hearing for 10 

days (or for a period as the AJ establishes), to allow the 
submission of information by the appellant or the agency, to the 
extent necessary to respond to new facts, information, 
arguments, or evidence presented or raised at the hearing. 

• Any such new information will be added by the AJ to the hearing 
record and sent to the other party or parties by the submitter of 
the information. 

• The AJ may permit the other party or parties to respond to this 
post-hearing submission. 



Appeal 
Determination
Issued not later than 30 days after a 
hearing or the closing date of the hearing 
record (or within 45 days after appellant's 
request for a record review). 

Finality Rule - Absent a request for 
Director Review, the determination is final 
30 days after it is issued, and the Appeal 
Determination becomes the final agency 
action on the matter. This means 
subsequent legal action must be filed in 
US District Court.



Director Review 
(7 C.F.R. § 11.9)
• Requests for Director Review from Appellant or Third 

Party must be filed within 30 calendar days after 
receipt of appeal determination. 

• Agency requests for Director Review must be filed 
within 15 business days after receipt of appeal 
determination.

• Interested Parties may not request Director Review.



Equitable Relief Rule

• When an agency head has authority to grant 
equitable relief, NAD Director has the same 
authority. (§ 11.9(e))

• AJs have no authority to grant equitable relief 
but must prepare the record for Director to 
consider. 

• Appellant may appeal an Agency’s denial of 
equitable relief. In such cases, the AJ will 
make findings of fact and draw conclusions 
as to whether the Agency erred in denying 
relief. 

• Appellant may raise a claim for relief during 
appeal hearing.



Resources and 
Questions



NAD Guide – The National 
Appeals Division Guide

Correspondence Manual -
NAD Correspondence 
Manual

NAD YouTube video

Search NAD decisions

https://www.usda.gov/sites/default/files/documents/nad-guide.pdf
https://www.usda.gov/sites/default/files/documents/nad-guide.pdf
https://www.usda.gov/sites/default/files/documents/nad-correspondence-manual.pdf
https://www.usda.gov/sites/default/files/documents/nad-correspondence-manual.pdf
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