CREATING A RECORD FOR EQUITABLE RELIEF CONSIDERATION
Equitable relief may be appropriate if a participant, despite failing to comply fully with the requirements of a covered program, detrimentally relied on the action or advice of
an authorized agency representative or made a good faith effort to comply fully with the requirements of the program. See 7 U.S.C. § 7996(b)(1) and (2).

Party Arocuments

Outline the arguments made by the appellant and the agency regarding equitable relief.

Misaction/Misinformation

If the arguments of the parties or the facts presented indicate that there may have
been agency misaction or misinformation, outline the relevant facts and make any
applicable and appropriate credibility determination(s) pertaining to whether the
alleged misaction or misinformation occurred.

e Be as descriptive as possible in identifying the misaction/misinformation.
e How did the alleged misaction/misinformation occur?

o Did an agency representative offer unsolicited information to the
appellant?

o Did appellant ask a question? If so, what was asked and what was
the answer?

o Was the alleged misinformation stated to the appellant in person?
Opver the phone?

o Was the alleged information made available to all program
participants in an agency communication like a newsletter?

o Was the alleged misaction/misinformation an omission of
information (i.e., did the agency fail to give the appellant relevant
information)? Was the agency duty-bound to provide info?

o Was the alleged misaction/misinformation outright incorrect or
simply misleading? Did appellant have reason to know the
information was incorrect?

e How was the appellant detrimented by the alleged
misaction/misinformation?

o Would the appellant have applied for the program if he had not
received the misinformation?

o Was the appellant’s compliance with program requirements
directly impacted by receipt of the misation/misinformation?

o Is there a “but for” associated with the
misaction/misinformation?

e What evidence is there, if any, that the appellant relied on the
misaction/misinformation?

Good faith effort/Acting in good faith

Outline the relevant facts and make any applicable and appropriate
credibility determination(s) pertaining to whether the appellant acted in
good faith. The appellant’s good faith is relevant regardless of which
prong of equitable relief authority — misaction/misinformation or good
faith effort — is being considered.

e Identify any efforts the appellant made to comply with program
requirements.

e Describe the degree/significance of the appellant’s lack of
compliance.

e Explain how the appellant advanced the purposes of the program.
e Lay out the appellant’s past history of compliance.

e Fxplain any relevant factors that were beyond the appellant’s
control.

Other considerations

e Unclean hands
e Unjust enrichment
e Benefit of the bargain

e Mitigating factors (L.e., financial burden, health, work)




