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A LITTLE BIT OF PERSPECTIVE (PART II)
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The map above shows the 18 major river basins in the contiguous United States
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WATER BY THE NUMBERS
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THE IMPORTANCE OF WATER

AWater is a fundamental challengand
opportunity

ALaws are siloed and based on the past,
not what we are experiencing or what is
predicted

AWhat wevaluewater for is changing
ARole of environmental justice?
AWater cycle is dynamic and climate driven

AWe are seeing reductions in water use
overall

AClimatic changes are big and happening S
now



FIFTH NATIONAL CLIMATE ASSESSMENT

Water-Related Billion-Dollar Disasters in the United States

B Winter storm = Tropical cyclone M Severe storm M Flooding M Drought
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https://nca2023.globalchange.gov/chapter/4/

FIFTH NATIONAL CLIMATE ASSESSMENT
(C O N T ) Climate Change Impacts to Water Quality

o

Changes in Sea level rise Changes in rainfall
ambient temperature averages and extremes

o

Climate hazards
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Wildfires Changes in water Saltwater Land Intense rainfall Drought and
temperature intrusion Inundation and flooding reduced rainfall

[ |
Water quality outcomes

@200

Sediment  Disinfection Pathogens  Harmful Groundwater Combined  Contaminant ~ Excess Contaminant
and turbidity by-products algal blooms salinity sewer overflow transport  nutrients concentration



https://nca2023.globalchange.gov/chapter/4/

Annual Average Precipitation

United States of Armerica
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David Simeral
Western Regional Climate Center

September 2, 2025

(Released Thursday, Sep. 4, 2025)
Valid 8 a.m. EDT

/)
" Drought Impact Types:

r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[] DO Abnormally Dry

[] D1 Moderate Drought
[ D2 severe Drought

[ D3 Extreme Drought
[ D4 Exceptional Drought

The Drought Monitor focuses on broad-scale conditions.
Local conditions may vary. For more information on the
Drought Monitor, go to https.//droughtmonitor.unl.edu/About.aspx
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Valid 8 a.m. EDT

¥ Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[] DO Abnormally Dry

[] D1 Moderate Drought
! [ D2 severe Drought

e [ D3 Extreme Drought

Lindsay Johnson I D4 Exceptional Drought

National Drought Mitigation Center

The Drought Monitor focuses on broad-scale conditions.
Local conditions may vary. For more information on the
itor.unl.edu/About.aspx
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Estimated Use of Water in the United States in 2015
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REFRESHER ON WATER LA
FUNDAMENTALS



WHAT IS WATER LAW?

AElements of property law, torts, and 15 RS
public law R i

N ~ ~ Pal ~ 7z

AO5 OOEZOOAOOAOUG OE
A2 primary doctrines for surface water
allocation in US

ARiparian law
APrior appropriation

AAt least 5 groundwater doctrines in
US




RIPARIAN RIGHTS SUMMARY

AHistorically, common law system
AMost prominent in the Eastern US s

ARiparian = Person who owns land that abuts : T
surface water body e :

N ~ ~ Pal ~ v N ~ —

AO5 OOFEOOAOOAOUSG OECE(

ADisputes traditionally resolved equitably, L N ———— ][}
weighing reasonability of competing uses



RIPARIAN LAW IN PA

AdCKS NHzZ S 2F fl 6 Aa ¢
undoubted thatevery riparian owner
IS entitled, as an incident to his land,
to the natural flow of the water of a
streamrunning through it,
undiminished In quantl%_and
unimpaired in qualitysubject to the
reasonable use of the water by those
similarly entitled, for the ordinary
purposes of life; and any sensible or
essential interference therewith, if
wrongful, whether attended with .
I OludzZF f RIYII3IS 2N y20U0:
AVillage of Four Seasons v. EIk Mountain

Ski Resort103 A.3d 814 (Pa. Super.
2014) (emphasis added).




ADDITIONAL RIPARIAN RIGHTS

ANon-consumptive Riparian Rights:
AWharf out
AAccess water

AUse entire surface of water for
navigation and recreation

AGain/lose land through
accretion/reliction

AUnobstructed view of water (some
states)

AWater quality

ATend to apply in prior appropriation
states too



PRIOR APPROPRIATIQNHE BIG PICTURE

APrimary doctrine in Western states

AExact contours vary by state:
APure prior appropriation (Colorado Doctrine)

ADual Systems states (CA and OR Doctrines)

AGehnteraI RuleFirst in time with beneficial use, first in
rg

ANeeded for valid claim:
— — APreviously unappropriated water

AWater source subject to appropriation
ABeneficial use
APhysical diversion/alternate form of notice

AToday, generally managed through state administrative
process.
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https://extension.okstate.edu/fact-sheets/whose-water-is-it-anyway.html

GROUNDWATER HE BIG PICTURE

AAccounts for about 20% of water

withdrawals in US S ; b R
AWidely available and less vulnerable ( ’, L L5, G

to pollution

ABUT
ALow recharge rates
AMay impact surface water

AHarder to study and understand than
surface water

ALaw varies by state: 5 categories
The drought

you can’t see

Geophysical methods detect changes
in water storage pp. 1543 & 1587




PA GROUNDWATER

Al AT OO XQoTUAAO T £ cOil 01 AxAOAO OAAEAOCA

AAverage stream gets about 2/3 of its flow from base flow (i.e., groundwater)

For percolating groundwater.

APA followsAmerican Reasonable Use Rule

A, AT ATl xT AO I AU xEOEAOAx Alil CcOil Ol AxAOAO AAT AAOE
uses) located on the Iand

AO$1 AQQE 1 A Ezfr)t&éxj@n dveN léndf,o fql puLpose, na ILabllltyfpr withdrawal
AOO Al EAEl OO glEg O OO Al A AAOO O Al

A Off-land uses are unreasonable and per se unlawful if they interfere with other users

AThose harmed may be entitled to damages or an injunction

ADeepest well, biggest pump often wins

ANo quantification of water right

A Additional review and permitting requirements for wells in Susquehanna and Delaware River watersheds



CURRENT ISSUES IMPACTIN(
AGRICULTURE



CURRENT ISSUES AFFECTING

AGRICULTURE

ACurrent issues impacting
agriculture
AO7 AOAOO 1T &# OEA 583
A2024 FDA rule on agricultural
water

AChesapeake Bay TMDL

AColorado River Basin
developments

Al OEAOOS
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A# 7 ! A E II O o lll 6 O A O G III O A PUBLIC LAW 92-500-OCT. 18, 1972 [86 Star.
chemical, physical, and biological I i

A A To amend the Federal Water Pollution Control Act.

El OACOEOUGS6 1 &£ 53

X
A# 7 ! D O I E E A E O O é A A A E = “TITLE I—RESEARCH AND RELATED PROGRAMS
pollutant to navigable waters from any 1 o s e il

the chemical, physical, and biological integrity of the Nation's waters.

(L] 7z PaS Pal L] ~ Y o d — ~
- x In order to achieve this objective it is y declared that, consistent
O with the provisions of this
(1) it is the national goal that the discharge of pollutants into
the navigable waters be eliminated b{m?e

1985;
“(2) 1t is the national goal that w ver attainable, an interim

N
A O Be it enacted by the Senate and House of Representatives of the
Pottaieel Jater  United States ;f merica in Con, assembled, That this Act may be
Act Amendments ﬁ:‘?g”u the “Federal Water Pollution Control Act Amendments of

70 Stat, 498; Skc. 2. The Federal Water Pollution Control Act is amended to read

84 Stat, 91,

O

N goal of water quality which proyides for the protection and
propagation of shellfish, and wildlife and provides for recrea-

tion in and on the water be achieved by July 1,1983;
“(3) it is the national policy that the discharge of toxic pollut-

ants in toxic amounts be prohibited ;
“(4) it is the national policy that Federal financial assistance

= . . be ‘Provided to construct publicly owned waste treatment works;
ACWA permits: NPDES, dredge & fill e s e e e
. y management planning processes be develo and implemented

to assure adequate control of sources of pollutants in each State;
and

“(6) it is the national policy that a major research and demon-
stration effort be made to develop technology necessary to elimi-

~
ANon-point source pollution generall SRR Tt s L i i
of the contiguous zone, and the oceans.
“(b) Tt is the policy of the Congress to recognize, preserve, and
protect the primary responsibilities and rights of States to prevent,
e t to St ate S reduce, and eliminate pollution, to plan the development and use (in-
cluding restoration, preservation, and enhancement) of land and
water resources, and to consult with the Administrator in the exercise
of his authority under this Act. Tt is further the policy of the Congress
to support and aid research relating to the prevention, reduction, and
elimination of pollution, and to provide Federal technical services and
financial aid to State and interstate agencies and municipalities in con-
nection with the prevention, reduction, and elimination of pollution.




WATERS OF THE U.S. AND TS#CKETT

DECISION

A 7! DOI OAAOO Ol AOECA/
xEEAE EO AALEET AO AO ¢

United States, including the territorial
OAAO85H

A2 ACOI AOI OU AAEEIT EO
OE 58386 EO EI BT O
establishes scope of CWA authority,
Including:
AWater quality standards
Almpaired waters/TMDLs




WATERS OF THE U.S. AND TS#CKETT

DECISION

ARegulations promulgated by Army
Corps ofEngrs (1986) and EPA (1988)
have been In effect since the 1980s

Alnterpreted by guidance, but broad
recognition that new rulemaking was
necessary

ASeveral Supreme Court cases
weighed in on scope of WOTUS

ARapanow. US 547 U.S. 715 (2006).

A 4-4-1 opinjon resulting in confllctlng
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RECENT HISTORY QFOTUSDEFINITION

ASuccessive admins have proposed
rules that have been subject to
challenge and litigation:

A2015z Clean Water Rule (Obama)
API in some districts; rescinded in Trump |

A2020- Navigable Waters Protection
Rule (Trump [)

AVacated and remanded to agency at
request of Biden admin

A2023 WOTUS Rule (Biden)




SACKETT V. EPA

| £ + OEA OAOI ¥
only those relatively permanent, standing
or continuously flowing bodies of water
forming geographic features that are
described in ordinary parlance as streams,
| AAAT Oh OEOAOOh ATl A

Ve = ~ r



CURRENT STATUS @WFOTUS

Operative Definition of "Waters of the United States"

.

MN

Operative Definition

o 2023 Rule as Amended

Pre-2015 Regulatory
L Regime Consistent with
Sackett

|

e

EPA is providing this map for informational purposes only, and it cannot be relied on for

> the map, when possible, to reflect the most current information that is made available to
EPA and the Army. If a state, Tribe, or an entity has questions, please contact a local U.S.

Army Corps of Engineers District office or EPA. This map was updated on September 23,

specific determinations or other legal purposes. As the litigation continues, EPA will update

ABiden admin revised final WOTUS Rule in
August 2023 considerin§ackettdecision.
A3OOEDDAA OAEAOATLAAG. O
Al ACEZAEAA OOAI AOEOAI U
AWOTUS now generally applies to:

territorial seas, interstate waters,
tributaries to those waters or wetlands
adjacent to those waters IF they are

relatively permanent and have a
continuous surface connection.

ATrump 1l announced in March 2025 that it
Intends to revise WOTUS

A2023 WOTUS rule is in effect in 24 states
and DC; rerRalnln%ZG statesare . _ . .
AEAI I Al CEI C EI #I1 O008
pre-2015 definition in those states
challenging the 2023 reg.

I £ O7TAOAOO 1T £# OEA 51 EOAA 30A0AOC



https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-litigation-update

WOTUSRULE IMPACT ON AGRICULTURE

ACan impact when a permit is necessary
ANPDES permit (Chapter 402) for discharges to WOTUS

A Chapter 404 permit for dredge and fill material

ANumerous agricultural exemptions for:
AAg stormwater discharge

Alrrigation return flow
ASilviculture pest control

ANormal farming activities (plowing, cultivating harvesting, etc.) in
a wetland

ACAFOs have fewer exceptions (e.g., require an NPDES permit f
point source discharges)

AGood ResourcePSU Center for Ag and Shale Law Webinar re:
Basics of CWA and Agriculture



https://aglaw.psu.edu/wp-content/uploads/2024/03/20240628-ABDC-CWA-Ag-WEBSITE.pdf

FDARULE REVISION RE: RHERVEST

AGRICULTURAL WATER

ABackground:

Aln 2011, Congress enacted the Food
Safety and Modernization Act (FSMA)

to improve food safety in the U.S. ’

ASignificant focus on agricultural
products.

A Original Produce Safety Rule finalized s = [
In 2015

Alncluded microbial water quality criteria
and testing requirements for prlaarvest
agricultural water.

ARule for preharvest water revised |
effective July 5, 2024. | |- == =

ARule for harvest water and poestarvest
water remains unchanged.

Fo0D ARD DAUE ADMINISTRATION




PREHARVEST AGRICULTURAL WATER

RULE

ARevised Rule

AApplies to preharvest water for agricultural
uses éxceptsprouts)

ARequires systembased assessments that
focus on key factors for contamination at
least once annually or when a significant
change occurs:

AAgricultural water systems (location/nature
of source, distribution system)

AWater use practices (application method,
time before harvest)

ACrop characteristics (susceptibility of surface
adhesion or internalizing hazards)

AEnvironmental conditions (extreme weather
events, air temperatures)

A Other factors (including testing in some
circumstances)




PREHARVEST AGRICULTURAL WATER

RULE (CONT.)

AFollowing assessment, grower must first
determine whether water is safe and of
adequate sanitary quality for intended use.

A If not, it must immediately discontinue use
and implement corrective action.

AGrower must then assess whether adjacent
or nearby land uses are reasonably likely to
Introduce hazards (animal activity,
biological soil amendments, etc.)

AGrower must then assess whether there are
other conditions reasonably likely to
introduce hazards.

Alf no projected hazards, farm may continue
standard use and assessment practices.



