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A LITTLE BIT OF PERSPECTIVE



A LITTLE BIT OF PERSPECTIVE (PART II)
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WATER BY THE NUMBERS

http://www.unwater.org/sta
tistics_res.html

http://earthobservatory.nasa.gov/IOTD/view.php?id=885



THE IMPORTANCE OF WATER

ÀWater is a fundamental challenge- and 
opportunity

ÀLaws are siloed and based on the past, 
not what we are experiencing or what is 
predicted

ÀWhat we valuewater for is changing

ÀRole of environmental justice?

ÀWater cycle is dynamic and climate driven

ÀWe are seeing reductions in water use 
overall

ÀClimatic changes are big and happening 
now



FIFTH NATIONAL CLIMATE ASSESSMENT

ÀSource: https://nca2023.globalchange.gov/chapter/4/

https://nca2023.globalchange.gov/chapter/4/


FIFTH NATIONAL CLIMATE ASSESSMENT 
(CONT.)

ÀSource: 
https://nca2023.globalch
ange.gov/chapter/4/

https://nca2023.globalchange.gov/chapter/4/










REFRESHER ON WATER LAW 
FUNDAMENTALS



WHAT IS WATER LAW?

ÀElements of property law, torts, and 
public law

ÀȰ5ÓÕÆÒÕÃÔÕÁÒÙȱ ÒÉÇÈÔÓ

À2 primary doctrines for surface water 
allocation in US
ÀRiparian law

ÀPrior appropriation

ÀAt least 5 groundwater doctrines in 
US



RIPARIAN RIGHTS SUMMARY

ÀHistorically, common law system

ÀMost prominent in the Eastern US

ÀRiparian = Person who owns land that abuts 
surface water body

ÀȰ5ÓÕÆÒÕÃÔÕÁÒÙȱ ÒÉÇÈÔ

ÀDisputes traditionally resolved equitably, 
weighing reasonability of competing uses 



RIPARIAN LAW IN PA

Àά¢ƘŜ ǊǳƭŜ ƻŦ ƭŀǿ ƛǎ ǳƴƛŦƻǊƳ ŀƴŘ 
undoubted that every riparian owner 
is entitled, as an incident to his land, 
to the natural flow of the water of a 
stream running through it, 
undiminished in quantity and 
unimpaired in quality, subject to the 
reasonable use of the water by those 
similarly entitled, for the ordinary 
purposes of life; and any sensible or 
essential interference therewith, if 
wrongful, whether attended with 
ŀŎǘǳŀƭ ŘŀƳŀƎŜ ƻǊ ƴƻǘΣ ƛǎ ŀŎǘƛƻƴŀōƭŜΦέ
ÀVillage of Four Seasons v. Elk Mountain 

Ski Resort, 103 A.3d 814 (Pa. Super. 
2014) (emphasis added).



ADDITIONAL RIPARIAN RIGHTS

ÀNon-consumptive Riparian Rights:
ÀWharf out

ÀAccess water

ÀUse entire surface of water for 
navigation and recreation 

ÀGain/lose land through 
accretion/reliction

ÀUnobstructed view of water (some 
states)

ÀWater quality

ÀTend to apply in prior appropriation 
states too



PRIOR APPROPRIATIONɀTHE BIG PICTURE

ÀPrimary doctrine in Western states

ÀExact contours vary by state:
ÀPure prior appropriation (Colorado Doctrine)
ÀDual Systems states (CA and OR Doctrines)

ÀGeneral Rule: First in time with beneficial use, first in 
right

ÀNeeded for valid claim:
ÀPreviously unappropriated water
ÀWater source subject to appropriation
ÀBeneficial use
ÀPhysical diversion/alternate form of notice

ÀToday, generally managed through state administrative 
process.



Source: M. D. Smolen, Aaron Mittelstet, Bekki Harjo, Oklahoma State Univ. Extension, Whose Water Is It Anyway?, 
https://extension.okstate.edu/fact-sheets/whose-water-is-it-anyway.html(April 2017).

https://extension.okstate.edu/fact-sheets/whose-water-is-it-anyway.html


GROUNDWATER-THE BIG PICTURE

ÀAccounts for about 20% of water 
withdrawals in US

ÀWidely available and less vulnerable 
to pollution

ÀBUT
ÀLow recharge rates

ÀMay impact surface water

ÀHarder to study and understand than 
surface water

ÀLaw varies by state: 5 categories



PA GROUNDWATER

À!ÂÏÕÔ ΧΩȱȾÙÅÁÒ ÏÆ ÇÒÏÕÎÄ×ÁÔÅÒ ÒÅÃÈÁÒÇÅ

ÀAverage stream gets about 2/3 of its flow from base flow (i.e., groundwater)

For percolating groundwater: 

ÀPA follows American Reasonable Use Rule

À,ÁÎÄÏ×ÎÅÒ ÍÁÙ ×ÉÔÈÄÒÁ× ÁÌÌ ÇÒÏÕÎÄ×ÁÔÅÒ ÂÅÎÅÁÔÈ ÈÉÓ ÌÁÎÄ ÆÏÒ ȰÎÁÔÕÒÁÌ ÁÎÄ ÏÒÄÉÎÁÒÙȱ ÕÓÅÓ ɉÂÅÎÅÆÉÃÉÁÌ 
uses) located on the land

ÀȰ$ÏÃÔÒÉÎÅ ÏÆ ÒÅÁÓÏÎÁÂÌÅ ÕÓÅÒȱ ɀif used on overlying land for a lawful purpose, no liability for withdrawal 
ÕÎÌÅÓÓ ÍÁÌÉÃÉÏÕÓ ÏÒ ÎÅÇÌÉÇÅÎÔ ÕÓÅ ÁÎÄ ÃÁÕÓÅÓ ÆÏÒÅÓÅÅÁÂÌÅ ÈÁÒÍ ÔÏ ÎÅÉÇÈÂÏÒȭÓ ÕÓÅ

ÀOff-land uses are unreasonable and per se unlawful if they interfere with other users

ÀThose harmed may be entitled to damages or an injunction

ÀDeepest well, biggest pump often wins

ÀNo quantification of water right

ÀAdditional review and permitting requirements for wells in Susquehanna and Delaware River watersheds



CURRENT ISSUES IMPACTING 
AGRICULTURE



CURRENT ISSUES AFFECTING 
AGRICULTURE

ÀCurrent issues impacting 
agriculture
ÀȰ7ÁÔÅÒÓ ÏÆ ÔÈÅ 5Ȣ3Ȣȱ ÕÎÄÅÒ #7!

À2024 FDA rule on agricultural 
water

ÀChesapeake Bay TMDL

ÀColorado River  Basin 
developments

À/ÔÈÅÒÓȣ
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À#7! ÁÉÍÓ ÔÏ ȰÒÅÓÔÏÒÅ ÁÎÄ ÍÁÉÎÔÁÉÎ ÔÈÅ 
chemical, physical, and biological 
ÉÎÔÅÇÒÉÔÙȱ ÏÆ 53 ×ÁÔÅÒÓȢ

À#7! ÐÒÏÈÉÂÉÔÓ ȰÁÄÄÉÔÉÏÎ ÏÆ ÁÎÙ 
pollutant to navigable waters from any 
ÐÏÉÎÔ ÓÏÕÒÃÅȱ ×ÉÔÈÏÕÔ #7! ÃÏÍÐÌÉÁÎÃÅ

ÀWaters of the US

ÀCWA permits: NPDES, dredge & fill

ÀNon-point source pollution generally 
left to states



WATERS OF THE U.S. AND THE SACKETT
DECISION

À#7! ÐÒÏÔÅÃÔÓ ȰÎÁÖÉÇÁÂÌÅ ×ÁÔÅÒÓȟȱ 
×ÈÉÃÈ ÉÔ ÄÅÆÉÎÅÓ ÁÓ Ȱ×ÁÔÅÒÓ ÏÆ ÔÈÅ 
United States, including the territorial 
ÓÅÁÓȢȱ

À2ÅÇÕÌÁÔÏÒÙ ÄÅÆÉÎÉÔÉÏÎ ÏÆ Ȱ7ÁÔÅÒÓ ÏÆ 
ÔÈÅ 5Ȣ3Ȣȱ ÉÓ ÉÍÐÏÒÔÁÎÔ ÂÅÃÁÕÓÅ ÉÔ 
establishes scope of CWA authority, 
including:
ÀWater quality standards

ÀImpaired waters/TMDLs



WATERS OF THE U.S. AND THE SACKETT
DECISION

ÀRegulations promulgated by Army 
Corps of Engrs. (1986)  and EPA (1988) 
have been in effect since the 1980s

ÀInterpreted by guidance, but broad 
recognition that new rulemaking was 
necessary

ÀSeveral Supreme Court cases  
weighed in on scope of WOTUS
ÀRapanosv. US, 547 U.S. 715 (2006).
À4-4-1 opinion resulting in conflicting 
ÓÔÁÎÄÁÒÄÓ ÆÏÒ ×ÅÔÌÁÎÄÓ ɉ+ÅÎÎÅÄÙȭÓ 
ȰÓÉÇÎÉÆÉÃÁÎÔ ÎÅØÕÓȱ ÃÏÎÃÕÒÒÅÎÃÅ ÖÓȢ 
3ÃÁÌÉÁȭÓ ȰÒÅÌÁÔÉÖÅÌÙ ÐÅÒÍÁÎÅÎÔȱ ÐÌÕÒÁÌÉÔÙȢ



RECENT HISTORY OF WOTUSDEFINITION

ÀSuccessive admins have proposed 
rules that have been subject to 
challenge and litigation:
À2015 ɀClean Water Rule (Obama)

ÀPI in some districts; rescinded in Trump I

À2020- Navigable Waters Protection 
Rule (Trump I)

ÀVacated and remanded to agency at 
request of Biden admin

À2023 WOTUS Rule (Biden)



SACKETT V. EPA

À)Î 3ÁÃËÅÔÔȟ 3#/453 ÄÅÃÌÁÒÅÄ ÔÈÁÔ 3ÃÁÌÉÁȭÓ 
ÐÌÕÒÁÌÉÔÙ ÔÅÓÔ ÒÅȡ ȰÒÅÌÁÔÉÖÅÌÙ ÐÅÒÍÁÎÅÎÔȱ 
wetlands was correct. Sackett v. EPA, 598 
U.S. 651 (2023) .

ÀȰÕÓÅ ÏÆ ɍÔÈÅ ÔÅÒÍɎ ΄×ÁÔÅÒÓ΄ ÅÎÃÏÍÐÁÓÓÅÓ 
only those relatively permanent, standing 
or continuously flowing bodies of water 
forming geographic features that are 
described in ordinary parlance as streams, 
ÏÃÅÁÎÓȟ ÒÉÖÅÒÓȟ ÁÎÄ ÌÁËÅÓȢȱ 

ÀFor wetlands, must establish that the 
ÁÄÊÁÃÅÎÔ ÂÏÄÙ ÏÆ ×ÁÔÅÒ ÉÓ ȰÒÅÌÁÔÉÖÅÌÙ 
ÐÅÒÍÁÎÅÎÔȱ ÁÎÄ ÔÈÅÎ ÓÈÏ× ȰÃÏÎÔÉÎÕÏÕÓ 
ÓÕÒÆÁÃÅ ÃÏÎÎÅÃÔÉÏÎȱ ×ÉÔÈ ÔÈÅ ×ÁÔÅÒ ÏÆ ÔÈÅ 
US.



CURRENT STATUS OF WOTUS

ÀBiden admin revised final WOTUS Rule in 
August 2023 considering Sackettdecision.
À3ÔÒÉÐÐÅÄ ÒÅÆÅÒÅÎÃÅÓ ÔÏ  ȰÓÉÇÎÉÆÉÃÁÎÔ ÎÅØÕÓȟȱ 
ÃÌÁÒÉÆÉÅÄ ȰÒÅÌÁÔÉÖÅÌÙ ÐÅÒÍÁÎÅÎÔȱ ÓÔÁÎÄÁÒÄȢ
ÀWOTUS now generally applies to: 

territorial seas, interstate waters, 
tributaries to those waters or  wetlands 
adjacent to those waters IF they are  
relatively permanent and have a 
continuous surface connection.

ÀTrump II announced in March 2025 that it 
intends to revise WOTUS

À2023 WOTUS rule is in effect in 24 states 
and DC; remaining 26 states are 
ÃÈÁÌÌÅÎÇÉÎÇ ÉÎ #ÏÕÒÔȢ  &ÅÄȢ 'ÏÖȭÔ ÉÓ ÁÐÐÌÙÉÎÇ 
pre-2015 definition in those states 
challenging the 2023 reg.

Sourceȡ %0!ȟ $ÅÆÉÎÉÔÉÏÎ ÏÆ Ȱ7ÁÔÅÒÓ ÏÆ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓȡ  2ÕÌÅ 3ÔÁÔÕÓ ÁÎÄ ,ÉÔÉÇÁÔÉÏÎ 5ÐÄÁÔÅȟ 
https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-litigation-update

https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-litigation-update


WOTUSRULE- IMPACT ON AGRICULTURE

ÀCan impact when a permit is necessary 
ÀNPDES permit (Chapter 402) for discharges to WOTUS
ÀChapter 404 permit for dredge and fill material

ÀNumerous agricultural exemptions  for:
ÀAg stormwater discharge
ÀIrrigation return flow
ÀSilviculture pest control
ÀNormal farming activities (plowing, cultivating harvesting, etc.) in 

a wetland

ÀCAFOs  have fewer exceptions (e.g., require an NPDES permit for 
point source discharges)

ÀGood Resource: PSU Center for Ag and Shale Law Webinar re: 
Basics of CWA and Agriculture- https://aglaw.psu.edu/wp-
content/uploads/2024/03/20240628-ABDC-CWA-Ag-
WEBSITE.pdf

https://aglaw.psu.edu/wp-content/uploads/2024/03/20240628-ABDC-CWA-Ag-WEBSITE.pdf


FDARULE REVISION RE: PRE-HARVEST 
AGRICULTURAL WATER

ÀBackground:
ÀIn 2011, Congress enacted the Food 

Safety and Modernization Act (FSMA) 
to improve food safety in the U.S.

ÀSignificant focus on agricultural 
products.

ÀOriginal Produce Safety Rule finalized 
in 2015
ÀIncluded microbial water quality criteria 

and testing requirements for pre-harvest 
agricultural water.

ÀRule for pre-harvest water revised 
effective  July 5, 2024.

ÀRule for harvest water and post-harvest 
water remains unchanged.



PRE-HARVEST AGRICULTURAL WATER 
RULE

ÀRevised Rule 
ÀApplies to pre-harvest water for agricultural 

uses (exceptsprouts)

ÀRequires systems-based assessments that 
focus on key factors for contamination at 
least once annually or when a significant 
change occurs:
ÀAgricultural water systems (location/nature 

of source, distribution system)
ÀWater use practices (application method, 

time before harvest)
ÀCrop characteristics  (susceptibility of surface 

adhesion or internalizing hazards)
ÀEnvironmental conditions (extreme weather 

events, air temperatures)
ÀOther factors (including testing in some 

circumstances)



PRE-HARVEST AGRICULTURAL WATER 
RULE (CONT.)

ÀFollowing assessment, grower must first 
determine whether water is safe and of 
adequate sanitary quality for intended use.
ÀIf not, it must immediately discontinue use 

and implement corrective action.

ÀGrower must then assess whether adjacent 
or nearby land uses are reasonably likely to 
introduce hazards (animal activity, 
biological soil amendments, etc.)

ÀGrower must then assess whether there are 
other conditions reasonably likely to 
introduce hazards.

ÀIf no projected hazards, farm may continue 
standard use and assessment practices.


