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Please submit questions in Q & A

Brook Duer

Staff Attorney

Center for Agricultural and Shale Law
(814) 863-3396

dhd5103@psu.edu

* 18 years in private practice in Lancaster County

e 12 years at the Pennsylvania Department of Agriculture (8 years as Chief
Counsel)

* Penn State Ag Law Center since 2019.


mailto:dhd5103@psu.edu
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How is the “producer price” of raw milk set?

* Milk is one raw agricultural commodity whose price is not
established entirely by market forces.

* Federal Milk Marketing Order formula — adopted, maintained
and amended by vote of milk producers as a “marketing order”
under federal law going back to the Agricultural Marketing
Agreement Act of 1937.
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11 Federal Milk Marketing Order Areas

Pacific
Northwest
F.O. 124.

Central

California
F.O. 51.

Appalachian
F.O. 5.

Southwest

Arizona F.O. 126.

F.O. 131. Florida

F.O. 6.

Southeast
F.O.7.
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What about State Price Regulation?

* There is no federal preemption just because USDA
administers a system of marketing orders.

* Interference with market forces through government
mandated pricing is controversial, to say the least.

 Wouldn’t state assistance to dairy farmers be a win-win
“feel good” action for state legislatures?
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Recap of Part 1 Webinar

Classified Pricing Programs - Eastern States

* Pennsylvania o
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Pennsylvania - “Over-Order Premium” (OOP)

3-Part Minimum Pricing Scheme administered by PA Milk Board (PMB)

1. Minimum Producer Price & OOP — Class | / fluid utilization
2. Minimum Wholesale — Class | / fluid
3. Minimum Retail — Class | / fluid

Wholesale:
Milk Dealers Retail

Pennsylvania
Milk Producers

Federal Orders:
= (lass prices
* Pooling

PMMB Over-order
premium on Class |

milk use

* Raw milk cost

* (Container

* Processing

¢  Adjustments

* Delivery costs

* Milk dealerrate

of return @
2.5%-3.5%

* Wholesale cost

* Pricing discounts
* |Instore handling
* Retailrate of

return @ 2.5%-
3.5%
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Maine -

“Milk Commission Premium” (~$1.00)
& “Producer Margin” (~$1.50 cwt)

Maine Milk Commiission state premiums:

Only on milk produced, processed and sold in Maine (of course).

2 producer groups (145 total dairy farms as of 12/31/23).

= Maine Market Producers (ship to plants not subject to a Fed. Order) (~14
producers).

= Boston Market Producers (ship to plants subject to a Fed. Order) (~130
producers).

Plants subject to FMMO — Mandated to pay MMC'’s two producer price

premiums (Milk Commission Over-Order Premium and Producer Margin
premium on % utilized in Maine).

Plants not subject to FMMO — MMC mandates Federal Order price (and also

operates a tiny “Maine Milk Pool” akin to the FMMO system to achieve a
uniform producer price across all class utilization) & MMC’s two producer price
premiums.

Minimum Wholesale and Retail established by nearly identical process as PA.
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New York - Western NY “MMO”

NY Dept. of Ag. Administered Marketing Order

Western New York Milk Marketing Area—Official Order No. 127.

* Very storied history and frequently amended. Operates like the FMMO system
by establishing monthly advance milk pricing by class, administering a market-
wide pool and ultimately establishing a uniform producer price for an
enumerated list of Western New York counties and portions of counties that

are not included in an FMMO.
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Virginia — “Milk Commission Base” (MCB)

State Milk Commission - purchasing “base” to earn a higher producer price

* Milk commission base is essentially a certificate to sell the stated amount of milk
at a premium Class | price each month

* Milk Commission base gives the producer the right to sell milk at Class | prices
equal to the amount (i.e. pounds) of MCB owned by the producer
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Multiple variations on state classified pricing programs:

* Marketing Orders adopted vs. Commission ordered mandates.

* FMMO-like market area pooling paired with a uniform producer price.
= “Redistribute the Class | wealth” to all.

* Over-Order Premiums and other state provided premiums coupled with
minimum wholesale / retail prices.

» “Base” / “Quota” systems.
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Classified Pricing Programs—Western States |

* Montana
* Nevada |
* North Dakota |
S ke il
Vel o ol
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Montana

* Milk Control Act established
Board of Milk Control in
1935 (within Montana
Department of Livestock).

fine print 2
Milk Market Administration:

* Monthly announcement of
minimum prices by class
utilization.

* Monthly pooling.
* Audit of pooling.
e Quota Records

Less than 50 total dairy farms statewide

BOARD OF MILK CONTROL*

*Board of Milk Control Notes
* Quasi-ludicial Board allocated to Dept, of
Livestock for administrative purposes only.
# Exercises functions independently, without
approval or control of Dept. of Livestock,
* Five mambers - appointed by governor to
four-year terms
— Members may not be connected in any
way to praduction, processing,
distribution, or sale of milk or dairy
products
— Members may not hold elective or
appointive public office 2 years prior to
appointment or during term on board
Mo more than three may be of the same
political party
At least one member must be an attorney
licensed to practice In Montana
Governor designates presiding officer
— Majority of members serve terms
concurrent with term of governor
- Appointment subject to confirmation by
Montana Senate
Members may be removed by governor
only for cause
* Majority of membership constitutes a quorum
+ Majority vote required to adopt board actions

DEPARTMENT OF LIVESTOCK

BOARD OF LIVESTOCK / EXECUTIVE OFFICER |
I

DEPUTY EXECUTIVE OFFICER
Central Services Division

1

Animal Health
Division

/ jik Coptral Pr
(staff provided for Board af Milk

Control)

Wil Market Administration:

- Monthly Anncuncement of
Minimum Prices (by class of
utilization}

- Monthly Paoling

= Auditing of Pooling

= Quota Records

- Trade Practices

administer and enforce Milk
Control Act)

- Milk Inspection Assessment for
dairy/plart inspection and milk
diagnostic laboratory function
[coded as Milk & Egg Bureau
revenue when deposited).
Deposited by Milk Control Program
per ARM 32,24 450(3)

Data gathering to support Board of
ilk Control decision-making
Determination of funding needs,
budget requests, administrative
assessment rate requests for milk
market administration

+f Accounting Bureay

il & Eze Bureau

* Food Safety & Quality:

- Dairy Inspection
- Plant Inspection
= Raw & finishead
product testing
- Enforcement of ban an
sale of raw milk
12-day sell-by rule
Technical support to
industry for regulatory
compliance
Determination of
funding needs, budget
requests, rate requests
to fund dairy/plant
Inspection and milk
diagnostic laboratory



https://liv.mt.gov/Attached-Agency-Boards/Milk-Control/index
https://liv.mt.gov/index
https://liv.mt.gov/index
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Montana (cont.)

 Resource: Montana Board of Milk Control, Market Administration
& Industry Report, Fiscal Year 2023 (May 2024).

e Statewide mandatory FMMO-like pooling conducted, coupled with
a quota plan. However, the pool does not create one final “uniform
producer price.” It creates the ability for quota holders to receive a
higher final producer price. Highly complex because final price paid
is based upon “component pricing” across entire pool.

* Quota = akin to “base” as in Virginia. Producers own quota by production
history and can purchase from another producer.

* Producers are paid a higher price for their volume of “quota” milk and a
lesser price for “excess” production beyond quota volume.

* Milk Control Program sets producer prices but not minimum
wholesale or minimum retail.



https://liv.mt.gov/_docs/MC/Market%20Admin%20Reports/FY2023_Market_Administration_Industry_Report.pdf
https://liv.mt.gov/_docs/MC/Market%20Admin%20Reports/FY2023_Market_Administration_Industry_Report.pdf
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e Class | producer price is fixed
at FMMO Class | price +

Montana Class | Price Computations per ARM 32.24.480(2) for June 2023

Federal Order Base Class | Price for Milk Testing 3.5% Butterfat (S/cwt) 518.01
Plus: Montana Differential (S/cwt) $2.55
Montana Class | Milk Price for Milk Testing 3.5% Butterfat (5/cwt) $20.56

S2.55/cwt.

Milk Price @ 3.5% Butterfat (S/cwt)
Fiscal Year 2023
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Nevada

* Nevada Milk Commission does not maintain a website. See:

Two marketing orders M Nevada Nevada Department of Agriculture NY" o=
adopted as part of Nevada A | Department ENHANCED BY Google

. -q‘l\ ‘Of Agriculture

Admin Code: \ O Search This Site O Search All Sites

* Northern Nevada ADA Assistance Q PRINT
Marketing Area (NVMA)

* Southern Nevada
Marketing Area (SVMA) ADVANCED & FINAL MINIMUM FLUID MILK PRICE ANNOUNCEMENTS

The Northern Nevada Marketing Area has adopted the Federal Milk Marketing Order in California with a
pricing differential of $1.70. All information regarding milk pricing can be obtained at CAFMMO .

= Pricing Justification g
* On Iy resources from NV Milk Advance Final prices 2021 &
NDA -> Advance Final prices January - June 2023 g
Advance Final Prices July - December 2023 4
Advance Final Prices January - June 2024

Key: Pricing Justification



https://nevada.public.law/statutes/nrs_chapter_584_sub-chapter_stabilization,_marketing_and_distribution_of_fluid_milk,_fluid_cream_and_other_dairy_products
https://nevada.public.law/statutes/nrs_chapter_584_sub-chapter_stabilization,_marketing_and_distribution_of_fluid_milk,_fluid_cream_and_other_dairy_products
https://agri.nv.gov/uploadedFiles/agrinvgov/Content/Food/Food_Safety_Laboratory/Dairy_Safety/Nevada%20Pricing%20Suggestions%20-%202021.pdf
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April - June 2024 Southern Nevada
Producer Prices

SNMA CL | 20.58 20.58 19.86 19.86 21.48 21.48
Pacific Northwest Price CL | 21.08 21.08 20.36 20.36 21.98

Difference 0.50 0.50 0.50 0.50 0.50 -21.48
SNMA CL I 9.49 20.83 9.29 21.10 9.10 8.79

Pacific Northwest Price CL I 21.23 21.50
Difference -9.49 0.40 -9.29 0.40 -9.10 -8.79
SNMA CL 1l 20.11 20.50 0.00

>Pacific Northwest Price CI Il or IV 20.11 20.50
Difference 0.00 0.00 0.00

SNMA Class | cwt price should be $ .50 lower than the Federal Pacific Northwest area Class | cwt price.
SNMA Class Il cwt price should be $ .40 lower than the Federal Pacific Northwest area Class |l cwt price.
SNMA Class Ill cwt price should be the higher of the Pacific Northwest ClI Ill or ClI IV cwt Price.

Class | cwt price does not include Federal mandated obligations.
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North Dakota =

* North Dakota Milk Marketing Board also lacks a website. However, an historical
account is contained in the State Archives. Est. in 1967 as the “Milk Stabilization
Board” and name changed in 1995.

* North Dakota Code 04.1-26 “Milk Marketing Board” authorizes the establishment
of milk marketing areas and “Milk Stabilization Plans” that must include minimum
producer prices (among other things).

 North Dakota Administrative Code, Article 51-03

y

Chapter Chapter Name

51-03-01(PDF) Market Area Boundaries

51-03-02(PDF) Stabilization Plans for Market Area 1
51-03-03(PDF) Stabilization Plans for Market Areas 2, 5, 7, and 8

51-03-04(PDF) Stabilization Plans for Market Areas 3, 4, and 6



https://www.history.nd.gov/archives/stateagencies/milkmarketing.html
https://www.history.nd.gov/archives/stateagencies/milkmarketing.html
https://ndlegis.gov/cencode/t04-1c26.pdf?20150806094356
https://ndlegis.gov/information/acdata/pdf/51-03-01.pdf
https://ndlegis.gov/information/acdata/pdf/51-03-02.pdf
https://ndlegis.gov/information/acdata/pdf/51-03-03.pdf
https://ndlegis.gov/information/acdata/pdf/51-03-04.pdf
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* Sets minimum producer Class |, Il and Il prices, minimum
wholesale and retail prices.

* ND operates a robust FMMO-like pool system across 8
marketing areas.

* Class 1 utilization rate of milk production covered is 87.4%!

* Min. wholesale and min. retail pricing is not done to allow
recovery of any mandated premium but simply to avoid
“race to the bottom.”
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Excerpt of 2014 Report Legislative Agriculture Committee

and Shale Law

North Dakota’s 1967 Legislature enacted the law that established a Milk Marketing
Board with powers to regulate fluid milk prices and fair trade practices within the industry
and establish milk-marketing areas within the state. Experts in the field consider it to be the
best and most flexible state milk law in the country.

The need for the legislation arose when huge plants in the Twin Cities started to tumn
North Dakota into a dumping ground for their surplus milk supplies in the Minnesota-
Wisconsin production region. They were practicing unfair and demoralizing trade practices
against the North Dakota dairy industry by taking the large super market accounts away
from local dairies with low subsidized prices and leaving the small country markets,
schools, cafes and nursing homes with small sales volumes and long distances to the local
dairies. In an effort to compete, local dairies started to pay the Grade A dairy farmers less
for their milk, thus forcing many out of the dairy business. These very same forces are
waiting today to move in and disrupt the market from out-of-state locations. They want to
dump their surpluses on high volume accounts with easy access to major highways,
However they do not want to serve the small volume accounts in the very rural areas,
accounts the Board requires those currently licensed to service at the present. (An example
of this is the fast food chains and national accounts that buy everything off of a truck from
the Twin Cities.)



https://ndlegis.gov/files/committees/63-2013nma/appendices/15_5058_03000appendixd.pdf?20160317095138
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QUESTIONS?
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Thank You for Joining Us!

Understanding Agricultural Law Webinar Series:
July 26 Understanding the Basics of Agritourism Laws
Aug. 23 Understanding the Basics of the H-2A Temporary Agricultural Worker Program

PENNSYLVANIA DEPARTMENT OF AGRICULTURE WY AGRICULTURAL BUSINESS DEVELOPMENT CENTER

Understanding Agricultural Law Webinar Series

»aitc, Partner Webinars with the National Agricultural Law Center
= July 17, 2024 HPAI in Poultry and Cattle: How Can We Miss You if You Won’t Go Away?
Sept. 18, 2024 Right to Repair and Agriculture

CENTER MISSION AND BACKGROUND
Center programs are funded in part by the Commonwealth of Pennsylvania through the Pennsylvania Department of
Agricutture. The Center for Agricultural and Shale Law is a partner of tha National Agricultural Law Center {MALC) at the
University of Arkansas System Diviston af Agriculture, which serves as the nation's leading source of agricultural and foad

Mark Your Calendar: Thurs. Sept. 19, 2024  #nreseren ene wrermasen

This publication is available in alternative media on request. Penn State is an equal cppartunity, affirmative action

PA Agricu Itu ra I Law Sym posi u m ! fﬂ':p:g:ﬂlﬂ _-‘|I'||'.| Is committad bo providing employment opportunities 1o &l gualifiad applicants without regand 02 race, color,

elig g, sex, sexual orientation, gender identity, national origin, disability, or protected veteran status.
JI-“"'-'.“",
@ PennState Law LSDA National Agricultural Library % :{}T‘:}E A
u i LISTED BRI O PAATIEHT (F ACAIA 781 Y (B
Register at https://aglaw.psu.edu/events/ pennsylvania QR



https://aglaw.psu.edu/events/
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