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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION  

CIVIL ACTION NO. 3:23-cv-00008-GFVT 

 

 

KENTUCKY CHAMBER OF COMMERCE; ) 

CHAMBER OF COMMERCE OF THE )  

UNITED STATES OF AMERICA;  )  

ASSOCIATED GENERAL CONTRACTORS OF  ) 

KENTUCKY, INC.;  )  

HOME BUILDERS ASSOCIATION OF KENTUCKY;  ) 

PORTLAND CEMENT ASSOCIATION; and  )  

GEORGIA CHAMBER OF COMMERCE, ) 

  ) 

  Plaintiffs, ) 

  ) 

v.  ) 

  ) 

UNITED STATES ENVIRONMENTAL PROTECTION  ) 

AGENCY, ET AL.,  ) 

  ) 

  Defendants. ) 

  ) 

 

PLAINTIFFS’ MOTION TO CONSOLIDATE RELATED CASES  

AND BRIEF IN SUPPORT 

 

Plaintiffs hereby move to consolidate this case with Kentucky v. U.S. EPA, No. 3:23-cv-

00007-GFVT (E.D. Ky. filed Feb. 22, 2023). Under Federal Rule of Civil Procedure 42(a), actions 

may be consolidated when they involve “a common question of law or fact.” Fed. R. Civ. P. 42(a). 

The cases involve the same legal issues—whether the Final Rule entitled Revised Definition of 

“Waters of the United States,” 88 Fed. Reg. 3,004 (Jan. 18, 2023) is unlawful under the Clean 

Water Act, the Administrative Procedure Act, and the U.S. Constitution. Also, neither case 

involves factual questions as the cases will be decided on the administrative record at summary 

judgment.  
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 “Whether cases involving the same factual and legal questions should be consolidated is 

a matter within the discretion of the trial court.” Cantrell v. GAF Corp., 999 F.2d 1007, 1011 (6th 

Cir. 1993). In deciding whether to consolidate, courts consider the risk of prejudice and possible 

confusion; the risk of inconsistent adjudication of common factual and legal issues; the burden on 

parties, witnesses, and judicial resources; the length of time required to conclude multiple suits; 

and the relative expense to all concerned. Id.  

These factors support consolidation here. There is no risk of prejudice or confusion because 

the cases were filed on the same day, involve the same defendants, involve the same legal issues, 

and will be decided on the administrative record at summary judgment. Moreover, the burden on 

the parties and judicial resources, the time required to resolve the dispute, and the expense 

associated with doing so would all be decreased by consolidation. This Court has often 

consolidated cases that similarly involve “nearly identical questions of law and fact” and no or 

minimal risk of prejudice from consolidation. See, e.g., Sierra Club v. ICG Hazard, LLC, No. CV 

11-148-GFVT, 2012 WL 12925351, at *2 (E.D. Ky. Apr. 25, 2012); Cooley v. Ford Motor Co., 

No. CV 09-165-GFVT, 2009 WL 10689450, at *1 (E.D. Ky. Nov. 2, 2009). Further supporting 

consolidation, the U.S. District Court for the Southern District of Texas recently consolidated two 

cases involving the same Final Rule at issue here. ECF No. 27, State of Texas, et al. v. United 

States Environmental Protection Agency, et al., No. 3:23-cv-00017 (S.D. Tex. Feb. 13, 2023); ECF 

No. 21, American Farm Bureau Federation, et al. v. U.S. Environmental Protection Agency, et al., 

No. 3:23-cv-00020 (S.D. Tex. Feb. 13, 2023).  
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Dated:  February 22, 2023   /s/ Charles E. English, Jr.      

Charles E. English, Jr. (“Buzz”) 

Sarah P. Jarboe 

LaJuana S. Wilcher 

English, Lucas, Priest & Owsley, LLP 

1101 College Street; P.O. Box 770 

Bowling Green, KY 42102-0770  

(270) 781-6500 

benglish@elpolaw.com 

sjarboe@elpolaw.com 

lwilcher@elpolaw.com 

 

Elbert Lin (pro hac vice pending) 

Hunton Andrews Kurth LLP 

951 East Byrd Street, East Tower 

Richmond, VA 23219 

(804) 788-8200 

elin@HuntonAK.com 

 

Matthew Z. Leopold (pro hac vice pending) 

Kerry L. McGrath (pro hac vice pending) 

Erica N. Peterson (pro hac vice pending) 

Hunton Andrews Kurth LLP 

2200 Pennsylvania Avenue, NW 

Washington, DC 20037 

(202) 955-1500 

mleopold@HuntonAK.com 

kmcgrath@HuntonAK.com 

epeterson@HuntonAK.com 

 

Counsel for Plaintiffs Kentucky Chamber of 

Commerce, Chamber of Commerce of the United 

States of America, Associated General Contractors 

of Kentucky, Inc., Home Builders Association of 

Kentucky, Portland Cement Association, and 

Georgia Chamber of Commerce 

 

Andrew R. Varcoe (pro hac vice pending) 

Stephanie A. Maloney (pro hac vice pending) 

U.S. Chamber Litigation Center 

1615 H Street, NW 

Washington, DC 20062 

(202) 463-5337 

avarcoe@USChamber.com 

smaloney@USChamber.com 
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Counsel for Plaintiff Chamber of Commerce of the 

United States of America 

 

CERTIFICATE OF SERVICE 

 

This is to certify that on February 22, 2023, the foregoing was filed with the Clerk of Court 

using the CM/ECF system, which will send a notice of electronic filing to all counsel of record. 

 

 Service via e-mailed to the the following:  

 

 Victor.maddox@ky.gov 

 Christopher.Thacker@ky.gov  

 Lindsey.keiser@ky.gov  

 Harrison.kilgore@ky.gov  

      _/s/ Charles E. English, Jr. _____________ _ 

      CHARLES E. ENGLISH, JR. 
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