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CENTER MISSION AND BACKGROUND
The Center for Agricultural and Shale Law conducts research and educational
programs to serve a wide variety of stakeholders including agricultural
producers, landowners, mineral interest and royalty owners, business
professionals, judges, attorneys legislators, government officials community
Commonwealth of Pennsylvanla through the Pennsylvania Department of
Agriculture. The Center for Agricultural and Shale Law is a partner of the
National Agricultural Law Center (NALC) at the University of Arkansas System
Division of Agriculture, which serves as the nation’s leading source of
agricultural and food law research and information.

This publication is available in alternative media on request. Penn State is an
equal opportunity, affirmative action employer, and is committed to providing
employment opportunities to all qualified applicants without regard to race,

¢ color, religion, age, sex, sexual orientation, gender identity, national origin,

disability, or protected veteran status.

DEPARTMENT OF AGRICULTURE



PennState Law CENTER FOR AGRICULTURAL _ Q
AND SHALE LAW

ABOUT THE CENTER EVENTS PUBLICATIONS RESEARCH BY TOPIC WATCH ORLISTEN MEDIATION LEGAL CLINIC

- inetwe] o .T:;-' PN ¢ PR e “\ :.' e b WY 4 v pe Lol s 4 Ml he g | b atd 4 ".:f : ; ¢ £ | 3
e Welcome to the Center for Agrlc:ultural and Shale Law ,;s x‘rwﬁfg?
v . ‘ l.__..'_-:,, f...- ?.:‘ \‘55 N “i *& N Oﬂﬁ, QW@‘ i & . . ‘ gy \ g '\.-a;'.-" F w,,“” - ?'. I e **"M f : TR (T
@{W 1% Wiy \fa. 1{!%‘ | 2 amk‘wlk AR RN Nl W Kl Yo
Vb AR N Y »ﬁ 6OV WAL K | MR f; i
QTR RIS RN Allh Dy n AT WY 4 LS e S J

_‘\ I\.._qr. N N\ 1 T @ ! i o g

+ 'Agricultural Law Weekly Review

» Agricultural Law Virtual Resource
Rooms

* Agricultural Law Trackers

aglaw.psu.edu



https://aglaw.psu.edu/

PennStateLaw CENTER FOR AGRICULTURAL [ susscrise FORUPDATES |
AND SHALE LAW

HOME ABOUT THE CENTER EVENTS PUBLICATIONS LESEARCH BY TOPI WATCH OR LISTEN MEDIATION LEGAL CLINIC

ACRE ..

Agriculture,
Communities and

Rural Environment

ACRE/Pennsylvania Act 38 Pennsylvania Agricultural Area Security Pennsylvania Right to Farm Act
Law

Pennsylvania Clean and Green Act Pesticide & Herbicide Non-Target Injury Solar Electricity Generation on Rural
Lands



PennStateLaw CENTER FOR AGRICULTURAL _Q
AND SHALE LAW

HOME ABOUT THE CENTER EVENTS PUBLICATIONS ! LR ¥ TOPIC WATCH OR LISTEN MEDIATION LEGAL CLINIC

Agricultural Antitrust Litigation Animal Confinement

Dicamba Genetically Modified Salmon Glyphosate



@ PennStateLaw Center for Agricultural

and Shale Law
‘a;

Pennsylvania Agricultural

Mediation Program
Who can request mediation?
l','

USDA-related issues:
Agricultural Loans
Wetlands determinations
Compliance with farm programs, including conservation programs

National organic program established under the Organic Foods Production Act of 1990
Agricultural Credit

Rural water loan programs

Grazing on National Forest System land Contact us:

Pesticides . . .
Non-USDA issues: Jackie Schweichler, Program Coordinator

Land and Equipment Lease issues. 329 Innovation Blvd

Family farm transition. i ) |

Farmer-neighbor disputes. University Park, PA 16802

As approved by PA Secretary of Agriculture (814) 746-4619

AgMediation@PennStatelLaw.psu.edu
Website: www.PAAgMediation.com ,
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PA Protections of Existing Agricultural Uses

*Right to Farm Law

* ACRE Law
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PLANNING FOR AGRICULTURE

“‘Ag Use” protection
technically starts with
municipal planning /
zoning

Resource: PA Dept of Community and

Economic Development’s publication: ,, .
) f 5

d.x.mu-....n...uj LI

Planning for Agriculture ' M"“

Mumm
A Department of Community & Economic Development | deed.pa.gov


https://dced.pa.gov/download/planning-specifically-for-agriculture/?wpdmdl=56206&refresh=62b57afdc7e8d1656060669
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Enabling legislation for municipal regulation of land uses.

Section 105. Purpose of Act: “ . . . to promote the preservation of this Commonwealth’s natural resources
and prime agricultural land . . . to encourage the preservation of prime agricultural land . . . to ensure that
municipalities enact zoning ordinances that facilitate the present and future economic viability of existing
agricultural operations in this Commonwealth and do not prevent or impede the owner or operator’s need
to change or expand their operations in the future in order to remain viable . . .“

Quote from DCED’s “Planning for Agriculture” publication: “The purpose of agricultural zoning is to protect
farmland from incompatible uses that would adversely affect the long-term economic viability of the area
within the region. Zoning accomplishes this purpose in three ways:

(1) by protecting prime agricultural soil;
(2) by maintaining large areas of agricultural land; and

(3) by minimizing land use conflicts.”


https://www.legis.state.pa.us/WU01/LI/LI/US/HTM/1968/0/0247..HTM
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MPC Section 603. Ordinance Provisions.

and Shale Law

(b) Zoning ordinances, . . . may permit, prohibit, regulate, restrict and determine:

*

(1) Uses of land, watercourses and other bodies of water.

(2) Size, height, bulk, location, erection, construction, repair, maintenance, alteration, razing, removal and use
of structures.

(3) Areas and dimensions of land and bodies of water to be occupied by uses and structures, as well as areas,
courts, yards, and other open spaces and distances to be left unoccupied by uses and structures.

(4) Density of population and intensity of use.
(5) Protection and preservation of natural and historic resources and prime agricultural land and activities.

“...except to the extent that . . . regulation of activities related to commercial agricultural production would
exceed the requirements imposed under

* Nutrient Management Act (“regardless of whether any agricultural operation within the area to be affected
by the ordinance would be a concentrated animal operation”)

e Agricultural Area Security Law
* Right to Farm Law
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Right to Farm Laws - Background

* Right to Farm Laws have been enacted in all 50 states.

 All Right to Farm Laws attempt to remedy farm vs. non-farm
conflicts.

* The specific provisions in Right to Farm Laws vary from state
to state.

* Right to Farm Laws generally limit nuisance lawsuits against
farms.
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Pennsylvania Right to Farm Act (RTF)

*3 PS. §§ 951-957
* Enacted on June 10, 1982

* Amended in 1998 to also specifically include protections for
expansion or alteration of existing agricultural operations.
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Pennsylvania Right to Farm Act

Legislative Policy

* “to conserve and protect and encourage the development
and improvement of its agricultural land for the production
of food and other agricultural products. . .”

* “to reduce the loss to the Commonwealth of its agricultural
resources by limiting the circumstances under which
agricultural operations may be the subject matter of
nuisance suits and ordinances.”
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Protections Granted

* Requires that municipalities exclude normal agricultural
operations (NAO) from definition of nuisance in any
nuisance ordinance™;

* Limits privately-filed nuisance lawsuits against normal
agricultural operations (NAO); and

* Limits ability of municipalities to restrict direct commercial
sales of agricultural products™ (d/n require NAO).

* a version of these provisions are also in the Ag Area Security Law
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Parallel language in Ag. Area Security Law

Within an Ag Security Area:

.- “not enacting local laws or ordinances which would
unreasonably restrict farm structures or farm practices . ..
unless direct relationship to the public health and safety. “

- “a public nuisance shall exclude from the definition of such
nuisance any agricultural activity or operation conducted
using normal farming operations within an agricultural
security area. .. if such agricultural activity or operation does
not bear a direct relationship to the public health and safety.”
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“Normal Agricultural Operations” (NAO)

* The activities, practices, equipment, and procedures utilized
in production, harvesting, and preparation for market

e Of agricultural, agronomic, horticultural, silvicultural, and
aquacultural crops and commodities

* For operations that are at least ten acres in size or produce
annual gross income of at least $10,000.
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RTF: Limitation on Nuisance Actions

* Right to Farm Act is a defense to nuisance action* against
agricultural operations where:
e Operation has been lawfully operating for at least one year;

e Conditions complained of have existed since established date of
operation; and

* Conditions complained of are normal agricultural operations.

*whether brought by a private citizen or by a municipality.
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RTF: Limitation on Nuisance Actions

* Where agricultural operations are expanded or altered, Right
to Farm Act is a defense to a nuisance action if:
e Operation has expanded or altered for at least one year; OR

* Expansion or alteration has been addressed in Nutrient
Management Plan.
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RTF: Exceptions to Nuisance Limitation

Right to Farm Act does not protect farmers where:

 Agricultural operation has direct adverse effect on public health
and safety;

e Zoning ordinance limits or prohibits the operation;

e Agricultural operation is in violation of federal, state, or local
statute or regulation;

e Agricultural operation pollutes water or causes flooding.
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RTF: Direct Commercial Sales Protection

Direct commercial sales must be a permitted use:

* The product sold must meet the definition of an agricultural
commodity;

* The direct commercial sales must take place on property owned
and operated by the landowner; and

* That landowner must have produced at least 50% of the
commodities sold.

(Does not require showing of “NAO”)
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Two Significant Cases on NAO

Gilbert v. Synagro, 131 A.3d 1 (Pa. 2015).

* Land application of biosolids is a normal agricultural operation.

Branton v. Nicholas Meats, 159 A.3d 540 (Pa. Super. 2017)

* Land application of food processing residual waste is a normal
agricultural operation.



https://law.justia.com/cases/pennsylvania/supreme-court/2015/121-map-2014.html
https://law.justia.com/cases/pennsylvania/superior-court/2017/536-mda-2016.html
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ACRE
Office of Attorney General (OAG) Ordinance Review

ACRE - Agriculture, Communities and
Rural Environment ey

On July 6, 2005, Act 38 also known as "ACRE" (Agriculture, Communities and Rural
Environment) went into effect to ensure that ordinances adopted by local governments to Agriculture,

regulate normal agricultural operations are not in violation of state law. A local ordinance Communities and

cannot exceed, duplicate or conflict with state law. -
Rural Environment

An "unauthorized local ordinance” is an ordinance enacted or enforced by a local
government unit which does either of the following:

a Prohibits or limits a normal agricultural operation unless the local government unit has
authority under state law to adopt the ordinance and it is not prohibited or preempted
under state law.

m Restricts or limits the ownership structure of a normal agricultural operation.
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ACRE: The law’s fundamental text:

§ 313. Certain local government unit actions prohibited.
(a) Adoption and enforcement of unauthorized local ordinances.--A local
government unit shall not adopt nor enforce an unauthorized local ordinance.

"Unauthorized local ordinance.” An ordinance enacted or enforced by a local
government unit which does any of the following:

(1) Prohibits or limits a normal agricultural operation unless the local
government unit:

(i) has expressed or implied authority under State law to adopt the
ordinance; and

(i) is not prohibited or preempted under State law from adopting the
ordinance.

(2) Restricts or limits the ownership structure of a normal agricultural operation.
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ACRE - Why enacted? Right to Farm Act has limits.

* RTF only says a “normal ag operation” cannot be the subject of a
“nuisance” lawsuit or ordinance.

* Only creates a defense to “nuisance” claim once filed in court.

* Requires farmers to bear all costs to assert the protection to
farming and only useful once the farmer is sued for nuisance.

* RTF has limited usefulness; no way to assert it “offensively.”
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ACRE - Issues Addressed

* Applies to all actions and forms of local regulation of “normal agricultural
operations.” (not limited to nuisance or even zoning)

* ACRE addresses municipal regulation of normal agricultural operations
“as written” or “as applied.”

* Creates an “offensive” enforcement mechanism. It’s a sword, not just a
shield.

* “Unauthorized ordinance” also includes any ordinance that restricts or
limits the ownership structure of a normal agricultural operation.

* Preventing discrimination against so-called “corporate farms” was the primary
purpose of the law when enacted.

e Foreign ownership? This is an unanswered question, so far.

e Same bill also enacted Odor Management for CAFOs. Odor Management
regulations enacted with plan preparation requirements.
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ACRE - “Normal Agricultural Operation” incorporated from

the RTF Law

* Activities, practices, equipment, and procedures utilized in
production, harvesting, and preparation for market

* agricultural, agronomic, horticultural, silvicultural, and aquacultural
crops and commodities;

AND

* At least ten acres in size or produce annual gross income of
at least $S10,000.

* Coda: “Includes new activities, practices, equipment . ..”
* Absent: any reference to marketing and retail sales.


https://govt.westlaw.com/pac/Document/NFA1928E0342811DA8A989F4EECDB8638?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/pac/Document/NFA1928E0342811DA8A989F4EECDB8638?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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ACRE - Procedure

* Producer submits written request to Attorney General’s
Office for review of ordinance.

* Attorney General has 120 days to determine whether to
accept case.
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ACRE - Procedure

* If Attorney General accepts case, municipality is given
opportunity to discuss ordinance revision before suit is filed.

* Attorney General may file suit in PA Commonwealth Court if
unable to resolve the issues with the municipality.
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ACRE - Procedure

* Costs of action are borne by Attorney General’s Office, not landowner.

* There is also a “private right of action” which allows an individual
to use ACRE as the basis for a lawsuit.

* Permissive award to plaintiff of attorneys’ fees/costs if ”ne%ligent
disregard” or to defendant if “frivolous” or w/o “substantia
justification.”

e Litigation in Commonwealth Court establishes statewide precedent.

 Annual report to PA General Assembly required. 2021 Annual Report.



https://aglaw.psu.edu/wp-content/uploads/2022/10/Act-38-Sixteenth-Annual-Report-2020-2021-FINAL-DRAFT-v.2.pdf

https://www.attorneygeneral.gov/resources/acre/

Requests for review of an ordinance
should be sent, in writing, to the

following address:

Agricufture, PA Office of Attorney General
Communities and Attn: ACRE

A | e 15th Floor, Strawberry Square
Rural Environment - Harrisburg, PA 17120

ACRE@attorneygeneral.gov

Requests for review should include a
copy of the ordinance, a short
explanation of the objection the farm
owner or operator has to the ordinance,
and any other materials that will aid the
Attorney General's review.



https://www.attorneygeneral.gov/resources/acre/

Excerpt of
OAG’s
ACRE
webpage.

The below grid is an easy
reference guide to the
ACRE cases that have
come in to the Office of
the Attorney General for
review since the beginning
of 2017. You will find the
following in the grid: 1)
the month and date the
complaint was received; 2)
the Township involved; 3)
a brief bullet point of the
issue(s) involved in the
case; 4) a link to the
ordinance(s) challenged;
5) a link to the ACRE
complaint the Office of
Attorney

General received; 6) a link
to the Township response
if one was received; 7) the
status of the Office of
Attorney General’s ACRE
review; and 8) the
disposition. Please check
this site frequently for
updates on existing and
newly received cases.
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ACRE & MPC Section 603 text

* Most challenged ordinances are enacted by a local government unit
using authority in the Municipalities Planning Code.

* Issues of Express and Implied Preemption begin to enter the analysis.
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MPC Section 603(b) - Preemption Language

(b) Zoning ordinances, . . . may permit, prohibit, regulate, restrict and determine:
(1) Uses of land, watercourses and other bodies of water.

(2) Size, height, bulk, location, erection, construction, repair, maintenance, alteration, razing, removal and use of
structures.

(3) Areas and dimensions of land and bodies of water to be occupied by uses and structures, as well as areas,
courts, yards, and other open spaces and distances to be left unoccupied by uses and structures.

(4) Density of population and intensity of use.
(5) Protection and preservation of natural and historic resources and prime agricultural land and activities.

“...except to the extent that . . . regulation of activities related to commercial agricultural production
* would exceed the requirements imposed under

* Nutrient Management Act (“regardless of whether any agricultural operation within the area to be
affected by the ordinance would be a concentrated animal operation”)

e Agricultural Area Security Law
* Right to Farm Law



Berner v.

Montour
Twp.
Zoning
Hearing
Bd.

[J-7-2019]
IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

SAYLOR, C.J,, BAER, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, .J.1.

RUSSELL BERMER AND DONNA
BERNER, KENDALL DOBBINS, NATHAN
ROBERTS, ROBERTS REALTY, LLC,
ROBERT D. CLARK AND ROBERT W.
WEBBER

Mo. 39 MAP 2018

Appeal from the Order of the
Commonwealth Court at No. 448 CD
2017 dated January 4, 2018,
Reversing the Order of the Columbia
: County Court of Common Pleas, Civil
V. - Division, at No. 2014-CV-684 dated
: March 7, 2017

MONTOUR TOWNSHIP ZONING
HEARING BOARD AND SCOTT
SPONENBERG

ARGUED: March 5, 2019

APPEAL OF: SCOTT SPONENBERG

OPINION

JUSTICE BAER DECIDED: September 26, 2013

The Muirient Management Act (Act), 3 Pa.C.5. §§ 501-522, requires certain
agricultural operations to comply with various standards regarding the management of
livestock manure, among other “nutrients.” The Act also contains a provision outlining
the manner in which the Act, as well as the regulations and guidelines promulgated
pursuant to it, preempt local regulation of nutrient management. See id. § 519, infra at

page 4. In this appeal, we are tasked with determining whether, and if so, to what extent,

! See 3 Pa.C.S. § 503 (defining “nutrient” to include livestock manure); see also 25 Pa.
Code § 83.201 (same). We further note that the Act contains provisions relating to odor
management, which are not at issue in this appeal and thus will not be addressed herein.

the Act preempts local regulation of nutrient management by agricultural operations that
are not otherwise subject to the Act's requirements. For the reasons discussed below,
we hold that the Act preempts local regulation of agricultural operations not subject to the
Act's requirements to the extent that the local regulation is more stringent than,
inconsistent with, or in conflict with those requirements. Because the Commonwealth
Court reached a contrary result, we reverse the order of that court.
|. Legal Background
A. State Law

In order to facilitate a better understanding of the issue before us, we begin by
expanding upon our brief statements on the Act made above. At the heart of the Act is
the mandate that certain agricultural operations adopt a “nutrient management plan” or
‘NMP." See Burkholder v. Zoning Hearning Bd. of Richmond Twp., 902 A 2d 1006, 1008
(Pa. Cmwlth. 2006) (observing that “[tlhe preparation and implementation of [an NMP] is
the centerpiece” of the Act). An NMP is “[a] written site-specific plan which incorporates
best management practices to manage the use of plant nutrients for crop production and
water quality protection consistent with the criteria established in [certain sections of the
Act]” 3Pa.C.5. §503.

Under the Act, operators of “concenfrated animal operations” or *CAOs" must

develop and implement an NMP 2 [d. § 506(b). In contrast, smaller agricultural operations

2 The definition of what constitutes a CAQ is rather technical, but it suffices to say that
they are larger, higher intensity agricultural operations. See 3 Pa.C.5. § 503 (defining
CAOQ as "[a]gricultural operations meeting the criteria established under this chapter™); id.
§ b06({a) (providing a definition for CAOs while further requiring review of the criteria used
to identify CAOs and the making of appropriate changes to the definition by regulation);
25 Pa. Code § 83201 (defining CAOs as “[a]gricultural operations with eight or more
animal equivalent units [{AEUs), defined as 1,000 pounds live weight of livestock or
poultry animals, regardless of the actual number of animals, 3 Pa.C.5. § 503; see also 25


https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
https://www.pacourts.us/assets/opinions/Supreme/out/J-7-2019mo%20-%2010415736578669003.pdf
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QUESTIONS / DISCUSSION?

Email questions and inquiries to Brook Duer at
dhd5103@psu.edu

Thank You!


mailto:dhd5103@psu.edu
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