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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
As required by D.C. Circuit Rule 28(a)(1), the Environmental Protection
Agency (“EPA”) certifies:
A. Parties and amici
All parties appearing here are listed in petitioners opening briefs.
B. Rulings under review
Under review are the following EPA final actions (collectively, the
“Compliance Actions”):
o April 2022 Alternative RF'S Compliance Demonstration Approach for
Certain Small Refineries, EPA-420-R-22-006, 87 Fed. Reg. 24294
(Apr. 25, 2022) (“April 2022 Compliance Action™).
o June 2022 Alternative RF'S Compliance Demonstration Approach for
Certain Small Refineries, EPA-420-R-22-012, 87 Fed. Reg. 34872
(June 8, 2022) (“June 2022 Compliance Action™).
C. Related cases
This petition is related to challenges to the same EPA Compliance Actions
in the Fifth Circuit in Wynnewood Refining Company, LLC v. EPA, No. 22-60357
(consol. with 22-60424). This petition is also related to Sinclair’s challenge to
alleged EPA agency action in the Tenth Circuit in Sinclair Wyoming Refining

Company LLC v. EPA, No. 22-9530.
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This petition is also related to challenges to other related EPA actions in this
Court, namely Sinclair Wyoming Refining Company LLC v. EPA (No. 22-1073 and
consolidated cases). This Court has ordered that oral argument for those
consolidated cases challenging EPA’s April and June 2022 Denial Actions—
companion actions to the Compliance Actions challenged here—and this case shall
be held on the same day before the same panel. Order, Sinclair Wyo. Refin. Co. v.
EPA, No. 22-1073, Doc. #1996878 (Apr. 27, 2023).

This petition is related to challenges to other related EPA actions in other
Courts of Appeals, namely Hunt Refin. Co. v. EPA, Nos. 22-1167 (consol.) (11th
Cir.), and Calumet Shreveport Refin. et al. v. EPA, No. 22-60266 (consol.) (5th
Cir.).

/s/ Benjamin Grillot

Benjamin Grillot
Counsel for EPA
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INTRODUCTION

The United States Environmental Protection Agency (“EPA”) administers
the Clean Air Act’s Renewable Fuel Standard (“RFS”) program. Under this
program, “obligated parties,” e.g., refiners and importers of transportation fuel,
must ensure that adequate quantities of certain renewable fuels are introduced into
the U.S. transportation-fuel market. A small refinery may petition EPA for an
exemption from its RFS obligation for a particular RFS compliance year for the
reason of disproportionate economic hardship.

On April 7, 2022, EPA took two separate agency actions related to the 2018
RFS compliance year: an action denying 36 small refinery exemption petitions
(“April 2022 Denial Action”), and a companion action providing prospective
compliance relief—based on unique and extenuating circumstances—to 31 of
those 36 refineries (“April 2022 Compliance Action”). Similarly, on June 3, 2022,
EPA denied, among others, three small refinery exemption petitions submitted by
three refineries for the 2016 and 2017 RFS compliance years (“June 2022 Denial
Action”) and, in a companion action, granted prospective compliance relief to the
three refineries for those years (“June 2022 Compliance Action™). These suits seek
review of the April 2022 Compliance Action and the June 2022 Compliance

Action (collectively, “the Compliance Actions™).
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In taking the Compliance Actions, EPA reasonably addressed a unique and
complex problem in a way that allowed EPA to fulfill its Congressional mandate to
ensure the continuing function of the RFS program. This problem arose from a set
of unusual circumstances. Each of the small refineries to which the Compliance
Actions apply was initially granted the exemptions it had requested for 2016, 2017,
and 2018, but then, years later, those exemption grants were remanded to EPA
following litigation and a set of related intervening court decisions clarifying the
appropriate legal standards under the CAA and the RFS small refinery exemption
programs. Ultimately, EPA denied 39 small refinery exemptions for 2016-2018
with the Denial Actions. However, by that time in 2022, limited available
compliance credits (“RINs”) made it impossible for those refineries with
outstanding compliance obligations for 2016-2018 to meet them, at least without
undermining the stability of the entire RFS program. EPA’s RFS implementing
regulations understandably do not cover this peculiar situation; therefore, in a
reasonable exercise of its adjudicatory authority, EPA preserved the integrity of the
RFS program by providing limited, prospective relief to the affected small
refineries.

Two sets of petitioners contest the Compliance Actions. Growth Energy, a
trade association that represents the biofuels production industry, claims the April

and June 2022 Compliance Actions exceed EPA’s authority and are not well-

-
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reasoned. Wynnewood and Sinclair, two small refineries that were denied
exemptions by the April 2022 Denial Action, support the Compliance Actions
generally but contend the relief provided does not go far enough. Both sets of
challenges lack merit.

First, EPA acted well within its authority to provide an alternative
compliance option to small refineries—allowing them to demonstrate compliance
with their reinstated 2016-2018 RFS obligations without retiring additional
RINs—where its regulations do not specifically anticipate or address the peculiar
circumstances presented. Second, the two Petitioner refineries identify no defect
with the April 2022 Compliance Action as a companion to the April 2022 Denial
Action. Moreover, the small refinery Petitioners’ arguments reveal that their real
complaint is with the April 2022 Denial Action, which they are challenging in
parallel litigation, but the merits of that action are beyond the scope of this case.

For these reasons, all three petitions for review should be denied.

STATEMENT OF JURISDICTION

Under the Clean Air Act, federal courts of appeals have jurisdiction to
review “final action” taken by the EPA Administrator if a petition for review is
filed within 60 days of notice of the action appearing in the Federal Register. 42

U.S.C. § 7607(b)(1).
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The parties here timely filed their petitions for review of the April 2022
Alternative Compliance Demonstration Approach for Certain Small Refineries,
EPA-420-R-22-006; 87 Fed. Reg. 24294 (Apr. 25, 2022) (“April 2022 Compliance
Action”), and the June 2022 Alternative Compliance Demonstration Approach for
Certain Small Refineries, EPA-420-R-22-012, 87 Fed. Reg. 34872 (June 8, 2022)
(“June 2022 Compliance Action”) (collectively, the “Compliance Actions™).

Venue is proper in this Court because the Compliance Actions are
“nationally applicable” or, in the alternative, locally or regionally applicable but
based on a determination of “nationwide scope or effect” made and published by
EPA. 42 U.S.C. § 7607(b)(1). See also Dalton Trucking, Inc. v. EPA, 808 F.3d
875, 877 (D.C. Cir. 2015).

The April 2022 Compliance Action, which establishes a uniform compliance
approach for “31 small refineries across the country and applies to small refineries
located within 16 states in 7 of the 10 EPA regions and in 7 different Federal
judicial circuits,” is “nationally applicable.” April 2022 Compliance Action at 18;
87 Fed. Reg. at 24294-95; JA.VI . See also Nat’l Env’t Dev. Ass’n’s Clean Air
Project v. EPA, 891 F.3d 1041, 1054 (D.C. Cir. 2018) (Silberman, J., concurring)
(“the [EPA] Administrator, as the national regulator, is in a much better position
than a regional circuit court to evaluate the nationwide impact of her action.”).

Even if considered “locally or regionally applicable,” the Administrator made and

-
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published a finding that the April 2022 Compliance Action is based on a
determination of “nationwide scope or effect,” because compliance flexibility was
necessary to ensure the RIN bank remained functional, so as to maintain the
integrity of the nationwide RFS program. See April 2022 Compliance Action at
13-15, 18; JA.VI __, 87 Fed. Reg. 24294 (Apr. 25, 2022).

ISSUES PRESENTED

1. Whether EPA’s provision of prospective compliance relief to certain small
refineries for the 2016-2018 RFS compliance years due to unique and
extenuating circumstances and concerns about the viability of the RFS
program as a whole was both within EPA’s authority and reasonable.

2. Whether EPA’s decision to provide no additional compliance relief or
compensation to Wynnewood or Sinclair for the 2018 RFS compliance year
was reasonable, where EPA in a companion action denied those small
refineries’ petitions for exemption from their 2018 RFS compliance
obligations.

STATUTES AND REGULATIONS

Pertinent statutes and regulations are in the addendum to this brief.
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STATEMENT OF THE CASE
III. STATUTORY AND REGULATORY BACKGROUND
A.  The Renewable Fuel Standard (“RFS”) Program

In 2005 and 2007, Congress amended the CAA to establish the RFS
program, now codified at 42 U.S.C. § 7545(0), seeking, among other purposes, to
“increase the production of clean renewable fuels.” Energy Independence and
Security Act of 2007, Pub. L. No. 110-140, 121 Stat. 1492; see also Energy Policy
Act of 2005, Pub. L. No. 109-58, 119 Stat. 594. The statute requires increasing
annual “applicable volumes” of four categories of renewable fuel for the
transportation sector. 42 U.S.C. § 7545(0)(2)(B)(1)()—(IV). Congress prescribed
specified applicable volumes for certain renewable fuels through 2022; EPA sets
annual volume requirements after that. Id. § 7545(0)(2)(B)(i1), (0)(7).

Congress also directed EPA to establish a compliance program and annual
percentage standards to ensure that the applicable volumes are sold each year. /d.

§ 7545(0)(2)(A)(1), (iii), (2)(B), (3)(B)(1), (7)(A), (7)(D)~F). EPA’s implementing
regulations identify refineries and importers of gasoline and diesel fuel as obligated
parties. 40 C.F.R. § 80.1406. Obligated parties apply the percentage standards to
their annual production or importation of gasoline and diesel to calculate their

individual renewable volume obligation for each renewable fuel.
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EPA’s regulations also set the RFS annual compliance date. See id.
§ 80.1451(f)(1)(1). The compliance dates have always fallen after the calendar year
covered by the applicable annual rule. See id. § 80.1451(f)(1)(1)(A)(1).

B. Renewable Identification Numbers (“RINs”)

To implement Congress’s requirement for a credit-trading program, EPA
established a system of Renewable Identification Numbers (“RINs”). Producers
and importers of renewable fuels generate RINs for each gallon of renewable fuel
they produce or import for use in the United States. Id. § 80.1426(a). The
producers and importers “assign” the RINs to batches of renewable fuel. 7d.

§ 80.1426(e). RINs may be “separated” from those batches only by an obligated
party or an entity that blends the renewable fuel into conventional fuel. /d.

§ 80.1429(b). Once separated, RINs may be kept for compliance or sold. Id.

§§ 80.1425-80.1429.

A RIN may be used for compliance only for the calendar year in which it
was generated or the following calendar year. Id. §§ 80.1427(a)(6), 80.1428(c),
80.1431(a). Obligated parties meet their renewable volume obligations by
“retiring” RINs in annual compliance demonstrations. Id. § 80.1427(a)(1). Parties
that cannot comply may carry forward a compliance deficit to the next year. 42
U.S.C. § 7545(0)(5)(D). The RIN system gives obligated parties flexibility in

demonstrating compliance by allowing them to acquire RINs in several different

-
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ways, including by purchasing and blending renewable fuels to generate RINs
themselves or by purchasing RINs reflecting renewable fuel volumes blended by
other entities. 72 Fed. Reg. 23900, 23942 (May 1, 2007); see also 75 Fed. Reg.
14670, 14722-23 (Mar. 26, 2010).

Obligated parties may carry a compliance deficit forward to the next year,
which must then be satisfied together with the next year’s compliance obligation.
42 U.S.C. § 7545(0)(5)(D); 40 C.F.R. § 80.1427(b). Parties that acquire excess
RINs in one year may sell those RINs, or they can “carry over” the RINs and use
them to meet up to 20% of their compliance obligations the following year. 42
U.S.C. § 7545(0)(5); 40 C.F.R. §§ 80.1427(a)(1), (a)(5) & 80.1428(c). The sum of
all RINs carried over from a prior year and held by obligated parties is known as
the carryover RIN “bank.” EPA has long regarded carryover RINs to be extremely
important to provide obligated parties with compliance flexibility in the face of
substantial uncertainties in the transportation fuel marketplace, and to ensure the
liquid and well-functioning RIN market upon which the success of the RFS
compliance program depends. See generally, 83 Fed. Reg. 63704, 708—10 (Dec.
11, 2018) (noting the role that carryover RINs play in facilitating compliance and

the function of the RFS program).
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C. The Temporary Exemption for Small Refineries

Congress created a three-tiered, temporary exemption from the RFS program
for certain obligated parties that qualify as “small refineries.” 42 U.S.C.

§ 7545(0)(9); see also id. § 7545(0)(1)(k). First, Congress granted all small
refineries a blanket exemption from the requirements of the RFS program until
2011. Id. § 7545(0)(9)(A)(1).

Second, Congress directed the U.S. Department of Energy (“DOE”) to study
“whether compliance with the requirements of [the RFS program] would impose a
disproportionate economic hardship on small refineries.” Id.

§ 7545(0)(9)(A)(11)(I). For any small refinery that DOE determined “would be
subject to disproportionate economic hardship if required to comply,” Congress
directed EPA to extend the exemption for two additional years. Id.

§ 7545(0)(9)(A)(i)(IT).

Third, Congress provided that a small refinery “may at any time petition
[EPA] for an extension [beyond 2011] of the exemption under subparagraph (A)
for the reason of disproportionate economic hardship.” Id. § 7545(0)(9)(B)(i). In
evaluating such a petition, EPA, “in consultation with” DOE, “shall consider the

findings of [DOE’s study] and other economic factors.” Id. § 7545(0)(9)(B)(i1).
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IV. FACTUAL AND PROCEDURAL BACKGROUND
A. 2018 RFS Obligations and the Initial 2018 Decision

Many small refineries located across the United States, including
Wynnewood and Sinclair, petitioned EPA for an exemption from their individual
2018 RFS obligations. Wynnewood submitted its 2018 small refinery exemption
petition in September 2018, and Sinclair submitted its petition in December 2018.
Subsequently—before EPA had acted on the petitions—both Wynnewood and
Sinclair retired RINs by the end of March 2019 to comply with their 2018 RFS
obligations.!

On August 9, 2019, EPA took action on 36 RFS exemption petitions for the
2018 RFS compliance year in a two-page decision, granting 31 of the petitions and
denying five (“Initial 2018 Decision™?). JA.V1__. Wynnewood’s exemption
petition was granted, while Sinclair’s was denied. After EPA issued the Initial
2018 Decision, it then worked with the 31 small refineries given grants to unretire

and return to them any unexpired RINs they had previously retired to demonstrate

'In lieu of retiring RINS to satisfy their RFS obligations while their small refinery
exemption petitions were still pending, Wynnewood and Sinclair could have
instead carried forward deficits to demonstrate compliance with their individual
RFS obligations. However, each made the business decision to retire the RINs
without knowing whether an exemption was forthcoming.

2 EPA calls this action “initial” because it was later remanded to EPA for
reconsideration, as discussed infra in this section.

-10-
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compliance with their 2018 RFS obligations. EPA did not return to any of these
small refineries 2017 RINs they had used for compliance with the 2018 standards
because those RINs were expired. Nor did EPA return any RINs to Sinclair after
denying its 2018 small refinery exemption petition.

Numerous petitions for review were filed challenging EPA’s Initial 2018
Decision. Among these, renewable fuel producers filed a petition for review in this
Court challenging the 31 exemptions that were granted. See Renewable Fuels
Ass’n. v. EPA, No. 19-1220 (D.C. Cir. Oct. 22, 2019); Non-binding Statement of
Issues, id., Doc. 1856933 (D.C. Cir. Aug. 17, 2020). Wynnewood and Sinclair
also were among numerous small refinery petitioners contesting the actions taken
on their respective petitions. See generally, Wynnewood Refin. Co. v. EPA, No.
19-9589 (10th Cir. Oct. 22, 2019); Sinclair Wyo. Refin. Co. v. EPA, No. 19-9562
(10th Cir. Aug. 22, 2019); Sinclair Wyo. Refin. Co. v. EPA, No. 19-1196 (and
consol. cases) (D.C. Cir. Sept. 20, 2019).3

In January 2020, a few months after all these petitions were filed, the Tenth
Circuit issued Renewable Fuels Association v. EPA, 948 F.3d 1206 (“RFA”),

which vacated and remanded three of EPA’s 2016 and 2017 exemption grants,

3 On March 26, 2020, the Tenth Circuit granted EPA’s unopposed motion to
transfer Wynnewood’s challenge to this Court. Order, Wynnewood Refin. Co. v.
EPA, No. 19-9589, Doc. 10728488 (10th Cir. Mar. 26, 2020). The case was then
consolidated with other cases challenging the Initial 2018 Decision.

-11-
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including Wynnewood’s 2017 exemption petition that is now at issue in this

case. The Tenth Circuit held that: (1) to be eligible for an “extension” of the
exemption under 42 U.S.C. § 7545(0)(9)(B)(i), a small refinery needed to have
maintained a continuous, uninterrupted exemption, which the small refineries at
issue had not; (2) EPA’s prior approach of finding “disproportionate economic
hardship” for reasons other than RFS compliance was “outside the scope of the
EPA’s statutory authority” in § 7545(0)(9)(B); and (3) EPA “failed to consider an
important aspect of the problem” when it “did not address the applicability of the
[RIN cost] pass-through principle at all” when evaluating the exemption
petitions. RFA, 948 F.3d at 124457 (emphasis in original).

Small refinery intervenors appealed just the “extension” holding to the
Supreme Court, which granted a writ of certiorari in January 2021. HollyFrontier
Cheyenne Refin., LLC v. Renewable Fuels Ass’n, No. 20-472. Meanwhile, the
numerous petitions for review challenging the Initial 2018 Decision were held in
abeyance. Order, Wynnewood Refin. Co. v. EPA, No. 20-1099, Doc. 1885774
(D.C. Cir. Feb. 17, 2021); Order, Sinclair Wyo. Refin. Co. v. EPA, No. 19-9562
Doc. 010110276184, No. 19-9562 (10th Cir. Dec. 17, 2019); Order, Sinclair Wyo.
Refin. Co. v. EPA, No. 19-1196, Doc. 1885774 (and consol. cases) (D.C. Cir. Feb.

17,2021).

-12-
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B.  Sinclair Briefly Held a Small Refinery Exemption in 2021

In January 2021, then-EPA Administrator Andrew Wheeler issued a
decision that, in part, granted Sinclair’s 2018 small refinery exemption petition,
thereby reversing the Initial 2018 Decision only with respect to that petition.* JA
VI1.R31 (2021 Decision Memorandum”). The existence of the 2021 Decision
Memorandum—which relied upon information that was considered confidential
business information at the time—was made public when EPA updated its RFS
exempted volume data on its website, revealing that new exemptions had been
issued to undisclosed refineries.

This grant of small refinery exemptions to undisclosed small refineries was
immediately challenged by the Renewable Fuels Association (RFA) in this Court.
Renewable Fuels Ass’n v. EPA, No. 21-1032 (D.C. Cir.) (filed Jan. 19, 2021). The
Court granted a temporary administrative stay of the 2021 Decision Memorandum
on January 21, 2021. Id., Doc. 1880862.

Sinclair intervened in the RFA D.C. Circuit case to defend its exemptions.
Id., Docs. 1881891, 1881922. In response to the Renewable Fuels Association’s
motion for an emergency stay, EPA did not oppose the relief that RFA sought, but

took no position on the merits of RFA’s underlying arguments. /d., Doc. 1884716.

4 The 2021 Decision Memorandum also granted two other Sinclair exemption
petitions for refineries or compliance years that are not at issue here.

13-
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On February 20, 2021, this Court dissolved its temporary administrative stay of the
2021 Decision Memorandum and placed the Renewable Fuels Association’s
petition for review in abeyance. Id., Doc. 1886353.

Upon learning that it was Sinclair’s small refineries that had received the
new exemptions, the Renewable Fuels Association filed a new petition in the Tenth
Circuit in February 2021 along with an emergency motion for stay pending appeal
and a request for that court to enter an administrative stay of the 2021 Decision
Memorandum pending consideration of the emergency motion. Renewable Fuels
Ass’nv. EPA, No. 21-9518 (10th Cir.), Doc. 10805953 (Petition for Review); Doc.
10806209 (Motion for Stay). Sinclair intervened in that case the next day to
defend the grant of its three petitions, including the Sinclair Wyoming 2018 small
refinery petition at issue here. Id., Doc. 010110477085.

The Tenth Circuit entered a temporary stay of the 2021 Decision
Memorandum on February 10, 2021. Id., Doc. 010110478139. Again, in its brief
responding to the emergency motion for stay pending appeal, EPA did not oppose
the relief that the Renewable Fuels Association sought, but took no position on the
merits of the petitioner’s underlying arguments. Id., Doc. 010110479132. On
March 5, 2021, the Tenth Circuit vacated the temporary administrative stay and
placed the petition in abeyance pending the disposition of HollyFrontier in the

Supreme Court. /d., Doc. 010110490133.

-14-
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On March 15, 2021, while the RFA Tenth Circuit and D.C. Circuit cases
were in abeyance, Sinclair filed its own petition for review of the 2021 Decision
Memorandum in the Tenth Circuit. Sinclair Wyo. Refin. Co. v. EPA, No. 21-9528
(10th Cir. Mar. 15, 2021). Sinclair sought return of the RINSs it had retired to
comply with its 2018 RFS obligations. In response, on April 30, 2021, EPA
moved for vacatur and voluntary remand of the 2021 Decision Memorandum,
explaining that in issuing that decision, EPA had failed to meaningfully analyze
and apply determinative aspects of the Tenth Circuit’s RF4 holding when EPA had
decided the Sinclair refineries qualified to receive small refinery exemptions. Id.,
Doc. 010110515928. In its Tenth Circuit motion, EPA further explained that
“there is substantial uncertainty whether, if EPA [had] performed such an analysis,
it could grant the petitions submitted by Sinclair.” Id. at 2. On May 18, 2021,
Sinclair filed a response not opposing EPA’s motion for vacatur and voluntary
remand. Id., Doc. 010110524266.

The following day, the Tenth Circuit terminated Sinclair’s case on its merits,
granted EPA’s unopposed motion to vacate and remand the 2021 Decision
Memorandum, and remanded to EPA the three Sinclair petitions that were the
subject of the 2021 Memorandum Decision, including the 2018 Sinclair Wyoming

petition that is the focus of the instant litigation.

-15-
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Therefore, as of May 19, 2021, Sinclair no longer held an exemption from
the Sinclair Wyoming small refinery’s 2018 RFS obligations, because its petition
was denied by the Initial 2018 Decision that was once again in effect after the
Tenth Circuit vacated the 2021 Memorandum Decision. Id., Doc. 010110524643.

C.  The Supreme Court’s HollyFrontier Decision and EPA’s

Remand of Sinclair’s and Wynnewood’s 2018 Small
Refinery Petitions

In June 2021, the Supreme Court reversed the single holding from the Tenth
Circuit’s RFA decision on which certiorari was granted. The Supreme Court held
that there 1s no continuity requirement for small refineries to receive exemptions
under the RFS program. HollyFrontier Cheyenne Refin., LLC v. Renewable Fuels
Ass’n, 141 S. Ct. 2172, 2182 (2021).

Following that decision, on August 25, 2021, EPA moved in this Court for
voluntary remand without vacatur of the entire Initial 2018 Decision, seeking the
opportunity to reconsider that action in light of the Supreme Court’s HollyFrontier
opinion and the unappealed Tenth Circuit RFA holdings. EPA’s Motion for
Voluntary Remand, Sinclair Wyo. Refin. Co. v. EPA, No. 19-1196, Doc. 1911606.
On December 8, 2021, the Court remanded the Initial 2018 Decision, returning all
36 small refinery exemption petitions for the 2018 RFS compliance year (31 grants
and five denials) to the Agency with instructions to issue new decisions within 120

days. See Order, Sinclair Wyo. Refin. Co. v. EPA, No. 19-1196, Doc. 1925942.

-16-
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The remand order placed the Sinclair and Wynnewood 2018 petitions before EPA
once again.

Another outcome of the Tenth Circuit’s RFA decision and the Supreme
Court’s HollyFrontier decision was that the three exemptions that were challenged
in that lawsuit for the 2016 and 2017 RFS compliance years were remanded to the
Agency for reconsideration on July 29, 2021. EPA’s Motion for Clarification of
the Court’s July 29, 2021 Mandate, RF'A, No. 18-9533, Doc. 010110564301 (Aug.
19, 2021); Order, RFA, No. 18-9533, Doc. 010110567206 (Aug. 26, 2021); see
also June 2022 Compliance Action at 7.

D. EPA’s New Approach to Evaluating Small Refinery

Exemption Petitions and the Resulting April 2022 and June
2022 Small Refinery Exemption Denial Actions

In December 2021, EPA issued the Proposed RF'S Small Refinery Exemption
Decision, EPA-420-D-21-001; 86 Fed. Reg. 70999 (Dec. 14, 2021) (“Proposed
SRE Denial”) putting forth a revised interpretation of the CAA’s small refinery
exemption provisions. Informed by the Supreme Court’s HollyFrontier decision
and the Tenth Circuit’s RFA decision, EPA took a fresh look at the exemption
provision in 42 U.S.C. § 7545(0)(9)(B) and proposed to interpret it, consistent with
the Tenth Circuit’s decision, to require a showing of disproportionate economic
hardship caused by RFS compliance. Proposed SRE Denial at 23-26. In light of

RFA, EPA analyzed how the principles of “RIN discount” and “RIN cost

-17-
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passthrough” applied in the context of the pending petitions. Id. at 26-62. EPA
found that the “market-based design of the RFS program and the RIN-based
compliance system have equalized the cost of compliance among all market
participants, such that no refinery would face disproportionate economic hardship
from its RFS obligations” and that “the costs of RFS compliance (i.e., RINs) are
passed through in the prices of refined products.” Id. at 62. Applying EPA’s
revised interpretation to the 65 then-pending small refinery exemption petitions,
the Agency proposed to deny them all.

On January 3, 2022, EPA provided express notification to stakeholders,
including Sinclair and Wynnewood, that it was considering including the recently
remanded 36 petitions for the 2018 compliance year as part of the Proposed SRE
Denial and soliciting comments on that issue. See Scope of Action and
Notifications, Jan. 18, 2022, Docket No. EPA-HQ-OAR-2021-0566.

After receiving comments on the Proposed SRE Denial, EPA issued final
actions in April and June 2022 that applied EPA’s revised interpretation and new
findings regarding the RIN market and disproportionate economic hardship to deny
105 pending exemption petitions for RFS compliance years 2016 through 2021:
the April 2022 Denial Action and the June 2022 Denial Action. JA.V1 _;

JA.V1 . These Denial Actions have been challenged by many parties—including

18-
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Wynnewood and Sinclair—in three separate courts of appeals, including this
Court. See infra Section I1.G.

E. April 2022 Compliance Action

Concurrent with the April 2022 Denial Action, EPA developed an
alternative compliance demonstration approach specifically tailored to address the
compliance obligations of the 31 small refineries, including Wynnewood, whose
petitions for exemption for the 2018 RFS compliance year were granted by the
Initial 2018 Decision, but then denied by the April 2022 Denial Action.

EPA issued the April 2022 Compliance Action to ameliorate the negative
effect the April 2022 Denial Action could have on the RFS program as a whole.
As summarized by EPA:

EPA has determined that there are extenuating circumstances that

would present virtually insurmountable obstacles to these 31 small

refineries and significant concerns relating to the RFS program as a

whole were these small refineries required to meet their newly created

2018 obligations under the existing compliance scheme. Therefore,

EPA is providing an alternative compliance demonstration approach

that the 31 small refineries . . . may use to meet their 2018 obligations

without retiring any additional RINs.

April 2022 Compliance Action at 1; JA.V1 .
In particular, EPA analyzed the state of the RIN market and recognized that

the 31 small refineries, including Wynnewood, that had previously held small

refinery exemptions for 2018 would have extreme challenges if they had to comply

-19-
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with the 2018 RFS obligations that resulted for each of them following the April
2022 Denial Action. EPA explained:

Now, more than two years later, the small refineries no longer hold the
RINs they previously used for compliance, having sold the returned
RINs and/or used some portion of them to satisfy their 2019
obligations. Additionally, there is limited availability of 2018 RINs
because non-small refinery obligated parties were required to comply
with their 2019 obligations by March 31, 2020, and many used 2018
RINSs to satisfy up to 20% of their 2019 obligations . . . [T]here are also
insufficient 2019 RINs in the needed categories available to comply
with the combined 2018 and 2019 obligations. Thus, if the 31 small
refineries attempted to come into compliance through the retirement of
2018 and 2019 RINs, most if not all of them would be unable to achieve
compliance under the existing compliance scheme. Requiring these
small refineries to retire 1.4 billion RINs could also jeopardize
compliance for all obligated parties through a significant drawdown of
the carryover RIN bank.

Id. at 10-11.

In light of these concerns, EPA crafted an “alternative compliance
demonstration approach” that required the 31 small refineries, including
Wynnewood, to submit “annual compliance reports for 2018 and report their actual
gasoline and diesel fuel production, actual annual [renewable volume obligations],
and zero RIN deficit carryforward into the following compliance year,”° id. at 17,

but also permitted those refineries to not retire any additional RINs to meet their

> Small refineries that receive exemptions for a given year are subject to the
percentage enumerated by 40 C.F.R. § 80.1405, and are therefore not subject to the
requirements of an obligated party to submit compliance reports for

fuel produced at the refinery during that period under 40 C.F.R. § 80.1451.
220-
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reinstated 2018 RFS compliance obligations. Requiring the submission of the
annual compliance reports from these small refineries provided EPA with
information it can now use to inform future RFS actions, as well as to provide
aggregated information to other stakeholders and the general public.

In contrast, Petitioner Sinclair is among the “five other 2018 SRE petitions”
whose small refinery exemption petitions “were originally denied” by the Initial
2018 Decision. April 2022 Compliance Action at 1, n.5; JA.V1 . Because the
April 2022 Denial Action “does not reverse previous exemptions” and these five
small refineries did not previously have any RINs returned, the April 2022

Compliance Action “does not apply” to them. /d.

F.  June 2022 Compliance Action

Similarly, concurrent with the June 2022 Denial Action, EPA issued the
June 2022 Compliance Action to extend the prospective compliance relief offered
to the 31 small refineries for the 2018 RFS compliance year in the April 2022
Compliance Action to the three small refineries whose 2016 and 2017 small
refinery exemption petitions that had been previously granted were remanded to

EPA for reconsideration following litigation, and then denied.®

6 See Order, RFA, No. 18-9533, Doc. 010110567206 (Aug. 26, 2021) remanding to
EPA small refinery exemption petitions from HollyFrontier Cheyenne Refining
LLC for the 2016 RFS compliance year, HollyFrontier Woods Cross Refining LLC
for the 2016 RFS compliance year, and Wynnewood Refining Company for the
2017 compliance year.

21-
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Several challenges to the April 2022 and June 2022 Compliance Actions are
pending in this Court and the Fifth Circuit.” See infra Section I1.G.

G. Ongoing Challenges to the Denial Actions and Compliance
Actions

In the Fifth Circuit, Wynnewood challenged the April 2022 Denial Action
on June 24, 2022, Wynnewood Refin. Co. LLC v. EPA, No. 22-60266, and
challenged the June 2022 Denial Action on August 2, 2022, Wynnewood Refin. Co.
LLCv. EPA, No. 22-60425 (5th Cir.). Those cases were consolidated with each
other and with another petitioner’s challenge to the same actions, and that
consolidated action is now styled Calumet Shreveport Refin. Et al. v. EPA, No. 22-
606266 (5th Cir. June 24, 2022) (consol.). Wynnewood also challenged the Denial
Actions in the D.C. Circuit, where its petition was consolidated with other similar
challenges. Sinclair Wyo. Refin. Co. v. EPA, 22-1073 (D.C. Cir.).

In the Fifth Circuit, Wynnewood also challenged the April 2022 Compliance

Action (No. 22-60357) and June 2022 Compliance Action (No. 22-60424), and

" Wynnewood’s 2018 exemption petition was decided by the April 2022 Denial
Action and covered by the April 2022 Compliance Action. Wynnewood’s 2017
exemption petition was decided by the June 2022 Denial Action and covered by
the June 2022 Compliance Action. However, because EPA granted Wynnewood’s
2017 exemption prior to the 2017 compliance deadline, Wynnewood “never had to
retire RINs to demonstrate compliance with its 2017 obligations.” June 2022
Compliance Action at 7. Accordingly, Wynnewood only raises claims regarding
the April 2022 Compliance Action in this litigation.

22-
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those challenges were consolidated on October 12, 2022. Wynnewood Refin. Co.
LLCv. EPA, No. 22-60357 (5th Cir. Oct. 12, 2022). On July 29, 2022, EPA filed a
motion in the Fifth Circuit to transfer Wynnewood’s petitions for review of the
Compliance Actions to this Court, or dismiss them, due to improper venue.
Wynnewood Refin. Co. v. EPA, No. 22-60357, Doc. 00516412896. On October 12,
2022, the Fifth Circuit ordered that EPA’s motion be “carried with the case.” I1d.,
Doc. 00516505262. Wynnewood filed its opening brief on March 15, 2023. EPA
filed its answering brief on May 15, 2023. Accordingly, the same issues being
raised by Wynnewood before this Court are simultaneously being presented to the
Fifth Circuit.

On September 12, 2022, Sinclair sought to sever and stay its challenges to
the April 2022 Compliance Action in the D.C. Circuit, pending the resolution of its
challenge in the Tenth Circuit to an email in which EPA stated that—in accordance
with the April 2022 Denial Action and the April 2022 Compliance Action—it
would not return the RINs Sinclair had retired to meet its 2018 RFS obligation.
Sinclair Wyo. v. EPA, No. 22-1074 (and consol. cases), Doc. 1963135. Similarly,
on October 17, 2022, Wynnewood sought to sever and stay its claims in the D.C.
Circuit, pending the resolution of its claims in the Fifth Circuit. /d., Doc. 1969350.
On November 29, 2022, this Court denied both Sinclair’s and Wynnewood’s

motions and set a briefing schedule. /d., Doc. 1975457.
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STANDARD OF REVIEW

A final agency action under the Clean Air Act may be held unlawful only if
it was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” 42 U.S.C. § 7607(d)(9)(a).® Where EPA has considered the relevant
factors and articulated a rational connection between the facts found and the
choices made, its decision must be upheld. Motor Vehicle Mfrs. Ass’'n v. State
Farm Mut. Auto Ins Co., 463 U.S. 29, 43 (1983). This scope of review is “narrow”
and a court is not to “substitute its judgment for that of the agency.” Id.

Thus, if the agency “has considered the relevant factors and articulated a
rational connection between the facts found and choice made,” a reviewing court
must affirm. Midwest Ozone Grp. v. EPA, 61 F.4th 187, 192 (D.C. Cir. 2023)
(internal quotation omitted). Courts give EPA substantial deference on disputed
factual issues that “implicate[] substantial agency expertise.” Marsh v. Or. Nat.
Res. Council, 490 U.S. 360, 376-77 (1989). Further, EPA’s “determinations based
on highly complex and technical matters are entitled to great deference.” Midwest
Ozone Grp., 61 F.4th at 192; see also Miss. Comm 'n on Env’t Quality v. EPA, 790

F.3d 138, 150 (D.C. Cir. 2015).

8 When determining if an action is arbitrary and capricious under the Clean Air
Act, courts apply the “same standard of review” as applied under the
Administrative Procedure Act. See, e.g., Allied Local & Reg’l Mfrs. Caucus v.
EPA, 215 F.3d 61, 68 (D.C. Cir. 2000).
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This Court reviews EPA’s actions for reasonableness. Motion Picture Ass’n
of Am. Inc. v. FCC, 309 F.3d 796, 801 (D.C. Cir. 2002). It can set them aside only
if they are arbitrary and capricious. 42 U.S.C. § 7607(d)(9)(A). Under that
standard, the Court cannot substitute its policy judgment for EPA’s. Bluewater
Network v. EPA, 370 F.3d 1, 11 (D.C. Cir. 2004). Rather, the question for the
Court 1s whether EPA examined the relevant factors, articulated a rational
connection between the facts found and the choice made, and made any clear error
of judgment. /d. The Court will “uphold a decision of less than ideal clarity if the
agency’s path may reasonably be discerned.” Catawba Cnty., v. EPA, 571 F.3d 20,
50 (D.C. Cir. 2009) (internal quotation marks omitted).

In reviewing EPA’s interpretation of the CAA, the first step is to decide
whether Congress has directly spoken to the question at issue. Chevron U.S.A. v.
NRDC, Inc., 467 U.S. 837, 842 (1984).° If it has, the inquiry ends and the Court
should give effect to Congress’s clear intent. Bluewater Network, 370 F.3d at 11.
If the statute is silent or ambiguous, the Court examines whether EPA reasonably

construed the statute. Chevron, 467 U.S. at 843.

® On May 1, 2023, the Supreme Court granted certiorari in Loper Bright Enters., et.
al. v. Raimondo, No. 22-451, to address the scope of agency deference under
Chevron.
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SUMMARY OF ARGUMENT

These petitions should be denied because EPA acted reasonably and within
its statutory authority in issuing the April and June 2022 Compliance Actions. The
rationale behind the Compliance Actions is simple: Where EPA initially granted—
but later denied—a small refinery an exemption, EPA provided an alternative
compliance approach to that refinery to maintain the integrity of the RFS program
by avoiding undue disruption. Where EPA had never granted a small refinery an
exemption, EPA did not provide the same alternative compliance approach, which
would not have been necessary to maintain the integrity of the RFS program.

Petitioners challenge the Compliance Actions from opposite
directions. Growth Energy, a trade association that represents the biofuels
production industry, claims that EPA exceeded its authority by issuing the
Compliance Actions. The other two Petitioners, Wynnewood and Sinclair contend
the Compliance Actions did not go far enough in providing them relief. Each
petitioner is wrong.

First, contrary to Growth Energy’s assertions, EPA acted reasonably and
within its statutory authority by providing compliance relief for 31 small refineries
facing unique and extenuating circumstances. EPA has authority to interpret and
implement the Clean Air Act and its RFS regulations to create a credit-trading

system usable by obligated parties to demonstrate compliance with their RFS
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program obligations. That includes the authority to proceed through case-by-case
adjudications, as EPA reasonably did here. Requiring the 31 subject small
refineries—whose exemption petitions were granted years before they were
denied—to comply with their 2016-2018 RFS compliance obligations would have
been wholly impracticable for the refineries and would have threatened the
stability of the RFS program as a whole, in turn negatively affecting not just the
subject refineries, but all RFS obligated parties and stakeholders.

Growth Energy makes several arguments to the contrary but they all
fail. The Denial Actions were not retroactive. Therefore, the Compliance Actions
do not withhold any retroactive effect of the Denial Actions. Furthermore, even
assuming that the Denial Actions had retroactive effects, EPA still acted properly
here because it considered the equities of the situation and grounded its
conclusions in “notions of equity and fairness,” given the unique and extraordinary
circumstances present. See Cassell v. FCC, 154 F.3d 478, 486 (D.C. Cir.
1998). EPA also reasonably considered relevant RFS caselaw—even if that
caselaw arose in the context of rulemakings, not adjudications—when deciding
how best to carry out its mandate to implement the RFS program.

On the other side, the refineries Wynnewood and Sinclair are not entitled to
further relief under the April 2022 Compliance Action because their small refinery

exemption petitions were denied. The April 2022 Compliance Action inured to
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Wynnewood’s benefit, as it was not required to retire additional RINs to meet the
compliance obligation reinstated by EPA’s April 2022 Denial

Action. Wynnewood’s argument that it is entitled to even more relief is based on
the flawed premise that Wynnewood is entitled to relief that would flow from
holding a small refinery exemption, which Wynnewood does not.

As for Sinclair, EPA’s 2019 initial denial of Sinclair’s small refinery
exemption petition is not before this Court, and because of that denial, EPA was
reasonable in not including Sinclair among the refineries provided an alternative
compliance option in the April 2022 Compliance Action. Sinclair was not
similarly situated to those refineries, as it did not hold an exemption at the time of
the April 2022 Denial Action and as it had already retired RINSs to satisfy its
obligations. Nor was providing the alternative compliance option to Sinclair
necessary to preserve the future integrity of the RFS program.

Accordingly, this Court should deny these petitions for review.

ARGUMENT

I. EPA has statutory authority to manage the RFS program, including by
granting reasonable compliance relief as it did in the Compliance
Actions.

Contrary to Growth Energy’s arguments, EPA has ample authority to
implement and protect the overall integrity of the RFS program, which includes

designing a suitable alternative compliance framework for 31 small refineries
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facing unique and extenuating circumstances. Following the Denial Actions, these
31 small refineries were in the unusual position of having had their exemption
petitions for the 2016—-2018 RFS compliance years denied in 2022, several years
after EPA’s initial actions granting those petitions. The Denial Actions followed
years of litigation contesting the validity of EPA’s small refinery grants via the
Initial 2018 Decision and other exemption decisions, significant intervening
judicial decisions, and judicial remands of the small refinery exemption grants
pending before the Agency in the spring of 2022.

EPA ultimately issued the Denial Actions to apply the correct legal standard,
which resulted in denials for 31 small refineries. EPA then issued the Compliance
Actions because requiring these refineries to retire RINs pursuant to the ordinary
compliance framework for the 2016-2018 RFS compliance years would not only
place impossible obligations upon the small refineries, but also seriously
undermine the operability of the RFS program going forward. In doing so, EPA
reasonably exercised its adjudicatory authority in a manner tailored to the specific
circumstances before it to design a suitable alternative compliance framework for

these refineries.'°

101f this Court decides—in the companion cases challenging the Denial Actions—

that the Denial Actions are invalid and remands those actions, EPA respectfully

requests that the Court similarly remand the Compliance Actions as well to allow
Cont.
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A. EPA must implement the RFS program and may do so through
adjudication.

Congress gave EPA a mandate to carry out the RFS program including, as
relevant here, directing EPA to promulgate and implement regulations creating a
credit system that could be used by obligated parties to demonstrate compliance
with their RFS program obligations. 42 U.S.C. § 7545(0)(2)(A) & (0)(5).
Congress gave EPA the authority to fashion regulations “as appropriate” to
implement the program, id. at § (0)(2)(A)(iii)(I), and to generally “ensure” that the
RFS volumes are met, id. at § (0)(2)(A)(1). In addition to interpreting the RFS and
small refinery exemption statutory provisions and promulgating regulations, EPA
has the ability to implement the RFS program through adjudications. Shays v.
FEC, 528 F.3d 914, 930 (D.C. Cir. 2008).

EPA’s regulations related to RINs and how they are to be used, including the
importance of the availability of carryover RINSs, are set forth in 40 C.F.R. part 80,
subpart M. As stated by the Compliance Actions:

Section 211(0)(5) required only that EPA allow for the generation and

trading of credits for obligated parties that refine, blend, or import

excess renewable fuel. The RIN system fulfills that statutory provision

and also creates a fungible system of credit trading by not just obligated
parties but also by renewable fuel producers and others, creating an

EPA the opportunity to evaluate the companion actions in light of the Court’s
decision.
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open, liquid market for RINs to allow obligated parties to comply with
their RFS obligations.

April 2022 Compliance Action at 3; June 2022 Compliance Action at 4. The
important role of carryover RINs is similarly featured in nearly all RFS annual
rules setting renewable volume standards. See, e.g., Renewable Fuel Standard
(RF'S) Program: RFS Annual Rules, 87 Fed. Reg. 39600, 39613 (July 1, 2022)
(“As noted in past RFS annual rules, carryover RINs are a foundational element of
the design and implementation of the RFS program.[] A bank of carryover RINs is
extremely important in providing a liquid and well-functioning RIN market upon
which success of the entire program depends, and in providing obligated parties
compliance flexibility in the face of substantial uncertainties in the transportation
fuel marketplace.”).

While these regulations are detailed and encompass many typical
compliance scenarios, they do not fully anticipate every unique factual situation
that may arise involving the use of compliance credits and compliance with RFS
obligations. See, e.g., 40 C.F.R. § 80.1431 (treatment of invalid RINs); § 80.1434
(RIN retirement); § 80.1435 (RIN holding calculation).

To the extent an unusual situation arises that is not directly addressed by an
agency’s implementing regulations, it is well established that an agency has
authority to flesh out its regulations through case-by-case adjudication. Shays, 528

F.3d at 930. There is no requirement for an agency to anticipate every potential
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factual scenario that may arise and “promulgate regulations” to “address every
conceivable question.” Shalala v. Guernsey Mem’l Hosp., 514 U.S. 87, 96 (1995);
see also Council for Urological Interests v. Burwell, 790 F.3d 212, 226 (D.C. Cir.
2015).

Thus, agencies can use adjudications to announce new principles, POM
Wonderful, LLC v. FTC, 777 F.3d 478, 497 (D.C. Cir. 2015), or to address legal
issues “for the first time,” Conference Group, LLC v. FCC, 720 F.3d 957, 966
(D.C. Cir. 2013); see also Neustar Inc. v. FCC, 857 F.3d 886, 892 (D.C. Cir.
2017). As the Supreme Court has explained, “[a]djudicated cases may and do . . .
serve as vehicles for the formulation of agency policies, which are applied and
announced therein.” NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974)
(citing NLRB v. Wyman-Gordon Co., 394 U.S. 759, 765-66 (1969)). And, as this
Circuit has held, the “breadth of agency discretion” is at its “zenith” when it comes
to the “fashioning of policies [and] remedies.” See Niagara Mohawk Power Corp.
v. Fed. Power Comm’n, 379 F.2d 153, 159 (D.C. Cir. 1967).

This is precisely what EPA did here. While the CAA and EPA’s
implementing regulations establish the EPA’s general authority to manage the
compliance credit framework of the RFS program, they do not specifically address
the unique situation being addressed by the Compliance Actions. As a result of the

Denial Actions, 31 small refineries had RFS obligations come due for the 2016—
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2018 RFS compliance years that were long closed for RIN transactions. June 2022
Compliance Action at 10. These refineries had previously been granted RFS
exemptions for the 2016, 2017, and 2018 RFS compliance years, but intervening
judicial decisions and two judicial remands required EPA to issue new decisions,
leading to the Denial Actions that resolved these refineries’ requests for exemption
from their RFS obligations. Due to the passage of several years during which these
refineries held exemptions, the implications of requiring compliance under the
ordinary compliance framework would have put the obligated refineries in an
impossible position and threatened the viability of the RIN market and RFS
program as a whole.

B. EPA’s alternative compliance demonstration approach
reasonably preserves RFS program integrity.

With the Compliance Actions, EPA fashioned an appropriate alternative
compliance demonstration approach for certain small refineries. After the April
2022 Denial Action was issued, the normal RFS compliance scheme would have
required the 31 small refineries that received 2018 exemption denials to acquire

and retire by the 2019 compliance year deadline!! approximately 1.4 billion RINs

'In early 2022, because of the litigation discussed herein related to small refinery
exemptions and to provide all small refineries (not just litigants) with additional
compliance flexibility, EPA promulgated a rule that extended the 2019 RFS
compliance year deadline to September 1, 2022, for small refineries. 87 Fed. Reg.
5696, 5698 (Feb. 2, 2022). Even this rule was itself challenged in this Court by
Cont.
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to cover their 2018 RFS obligations (the refineries would have to treat their 2018
obligations as a RIN deficit to be fulfilled alongside their 2019 obligations). April
2022 Compliance Action at 7, JA.V1 _.!? And after the June 2022 Denial Action
was 1ssued, the three refineries with 200 million RINs owed as 2016 and 2017
obligations would have been obligated to immediately satisfy their RFS obligations
for those years. Complying with these collective obligations would have been
virtually impossible, because the proper-vintage RINs to do so were not available
because those compliance deadlines had already passed.

Because of the passage of time between when the 31 small refineries
initially received their 34 small refinery exemptions for the 20162018 RFS
compliance years and when they ultimately received denials for those same
petitions in 2022, those small refineries either no longer held the RINs they had

previously acquired to timely demonstrate compliance, or they did not hold RINs

certain small refineries led by Wynnewood for allegedly not providing them with

enough relief. Wynnewood Refin. Co., et al. v. EPA, No. 22-1015 (consol.) (D.C.

Cir.). That case was argued before this Court on January 19, 2023, and a decision
is pending.

12 EPA’s regulations provide that a prior-year deficit for a compliance year may get
carried forward into the subsequent compliance year, but the regulations do not
anticipate the unique situation presented here where an RFS obligation is newly
imposed for a prior, closed compliance year. See 40 C.F.R. § 80.1427(b)
(addressing deficit carryovers). The lack of an express regulation does not prevent
EPA from achieving the same result through case-by-case adjudications. See, e.g.,
40 C.F.R. § 80.1434(a)(11) (giving EPA the flexibility to require the retirement of
RINS in any “instance identified by EPA.”).
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in sufficient amounts to meet their combined 20162018 and 2019 RIN obligations
by the applicable compliance deadlines. April 2022 Compliance Action at 7;
JA.V1__; June 2022 Compliance Action at 9; JA.V1 . While under EPA’s
regulations the 31 small refineries could have potentially procured and used
“carryover” RINs (largely held by third parties) to satisfy their obligations,'* EPA
found that further, there were insufficient advanced biofuel carryover RINs
available in the market to satisfy their obligations. April 2022 Compliance Action
at 9; JA.V1 __; June 2022 Compliance Action at 11; JA.V1 . Specifically, EPA
determined that there were only approximately 55 million advanced biofuel
carryover RINs available, but the 31 small refineries would require approximately
320 million advanced biofuel RINSs to satisfy their combined obligations. Id.

In light of these challenges, EPA reasonably determined that requiring these
31 small refineries to rely on carryover RINs to meet their prior-year obligations
would broadly undermine the stability of the RFS program and its functionality
going forward by dramatically drawing down the number of available carryover
RINs. EPA explained that “[c]onsideration of the carryover RIN bank has

consistently been a foundational element of the design and implementation of the

13 The importance of carryover RINs was heightened in this scenario because when
the Denial Actions were issued in 2022, the 2019 RFS compliance deadline had
already passed for all obligated parties except for small refineries, meaning that
there were not enough 2019 vintage-RINs to satisfy the 31 refineries’ past-year
obligations plus their 2019 obligations.
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RFS program,” and that the “carryover RIN bank ensures ‘a liquid and well-
functioning RIN market upon which the success of the entire program depends.’”
April 2022 Compliance Action at 14; June Compliance Action at 16. EPA noted
that the RIN bank “provides an inventory of RINs that ‘provides obligated parties
compliance flexibility in the face of substantial uncertainties in the transportation
fuel marketplace.”” Id. Without that flexibility, EPA explained, “obligated parties
would be forced into actions to produce and blend the renewable fuels themselves,
severely disrupting the marketplace and likely increasing fuel costs to consumers.”
Id. EPA concluded that requiring the 31 small refineries to comply with their
20162018 obligations using the existing compliance scheme “would likely not

99 ¢¢

allow for all obligated parties to come into compliance,” “would have detrimental
effects on the operation and liquidity of the RIN market,” and “would have
negative effects on all obligated parties.” April 2022 Compliance Action at 15;
June 2022 Compliance Action at 17.

Further, because insufficient RINs were available to the 31 small refineries
to demonstrate compliance for the past years, EPA determined that requiring them
to comply with the obligations created by the Denial Actions would “be impossible
without EPA reopening the [2016-2019] compliance years for all obligated

parties.” April 2022 Compliance Action at 11; June 2022 Compliance Action at

13. This would potentially require a series of elaborate steps, including, for
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example, returning all RINs used for compliance to their original owners, and
allowing all obligated parties—not just small refineries—to revisit their
compliance demonstrations and free up RINs for compliance. Moreover, “EPA
would not be able to force the obligated parties that have already complied with
their [2016-2019] obligations to revisit those compliance years to adjust their RIN
retirements or sell RINs in the market,” making “compliance with the 31 small
refineries’ [2016—2019] obligations, under the current compliance scheme][]
virtually impossible in practice.”'* April 2022 Compliance Action at 12; June
2022 Compliance Action at 14.

If EPA had not issued the Compliance Actions and instead had reopened the
2016-2019 compliance years, the consequences likely would have been dire for
the RFS program as a whole and for the affected small refineries. First, it would
likely have created administrative chaos for all regulated parties, as EPA would be
required to sort out parties’ compliance obligations for the 2016-2019 years before
it could require compliance for any future years. Second, any affected small

refinery would be immediately subject to civil penalties for noncompliance, which

4 EPA further concluded that reliance on carryover RINs to meet 2018 obligations
would have undermined EPA’s proposed volume standards for 2022, likely to the
point of making them unachievable. April 2022 Compliance Action at 12;
JA.V1 ; June 2022 Compliance Action at 14; JA.V1 .
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could have severe negative economic repercussions. 40 C.F.R. § 80.1163. Such
penalties would be caused by factors largely outside of any individual small
refinery’s control—including the extreme levels of uncertainty and instability
created by the incessant litigation over the RFS and the small refinery exemption
program as well as policy changes over the last several years—thereby working a
manifest injustice to those small refineries. And third, requiring compliance with
2018 obligations through the use of carryover RINs could negatively affect the
demand for renewable fuel in future years and run counter to the Congressional
mandate that EPA “ensure” attainment of the RFS volumes. 42 U.S.C. §
7545(0)(2)(A)(1).

For all these reasons, EPA appropriately exercised its adjudicatory authority
to provide an alternative compliance approach to the subset of 31 small refineries
that faced prior-year compliance obligations arising from the Denial Actions while
facing unique and extenuating circumstances.

C. Growth Energy’s arguments that EPA exceeded its authority do
not survive scrutiny.

Growth Energy asserts that EPA is powerless to protect the integrity of the
RFS program by providing suitable compliance relief to 31 small refineries that
initially received exemptions for the 2016-2018 RFS compliance years that were
later denied by the 2022 Denial Actions. Growth Energy allows that agencies in

some circumstances have authority to take action to avoid retroactive effects of
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adjudications, but Growth Energy contends that EPA lacked that power in
conjunction with the Denial Actions. Growth Brief at 26-43. This line of
reasoning is misplaced on multiple levels.

1. The Denial Actions are not retroactive, and the Compliance
Actions are not intended to relieve retroactive effects.

The Denial Actions have no retroactive effects, and EPA did not design the
Compliance Actions to address such retroactive effects. As EPA recently
explained in its filing defending the Denial Actions in the related litigation in the
Fifth Circuit, those actions have no retroactive effects because they merely confirm
the status quo: non-exempt small refineries have a duty to comply with preexisting
RFS obligations, with no rights having vested in any of the small refineries’
exemption petitions while they were again pending before EPA on remand. See
EPA’s Response Brief, Calumet Shreveport Refin., LLC v. EPA, No. 22-60266
(consol.), Doc. 311 (5th Cir. May 11, 2023) at 29-32.

Unlike impermissibly retroactive regulations, the adjudications that
comprise the Denial Actions did not take away or impair “vested rights acquired
under existing laws,” or create a “new obligation, impose[] a new duty, or attach[]
a new disability, in respect to transactions or considerations already past,”
Landgraf'v. USI Film Prods., 511 U.S. 244, 269 (1994) (citation omitted); nor do
they “impose[] new sanctions on past conduct,” Nat’l Petrochemical & Refiners

Ass’nv. EPA, 630 F.3d 145, 159 (D.C. Cir. 2010) (citations omitted). Instead, the
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Denial Actions merely confirmed that the petitioning small refineries must comply
with their preexisting 2016-2018 RFS obligations that spring straight from the
RFS statute and regulations. See, e.g., 42 U.S.C. § 7545(0)(3)(B)(i1)(1); 40 C.F.R.
§ 80.1406; see also Monroe Energy, LLC v. EPA, 750 F.3d 909, 920 (D.C. Cir.
2014) (“[t]he statute set the renewable fuel obligation, and Monroe Energy had no
legally settled expectation that EPA would exercise its waiver authority to reduce
that obligation.”). Because the Denial Actions are not retroactive, by extension the
Compliance Actions, which are designed to alleviate the impacts of the Denials,
are not retroactive either. Specifically, the Compliance Actions have the legal
effect of mitigating the prospective adverse impacts of the Denials on small
refineries and the RIN market.

Properly understood, the Compliance Actions do not embody an attempt by
EPA to avoid retroactive effects, as alleged by Growth Energy. The Compliance
Actions are instead intended to address and avoid negative effects on the integrity
of the RFS program as a whole, by avoiding the damage that would result from
requiring the 31 subject small refineries to retire RINs for the compliance years in
question under the standard compliance framework.

2. EPA reasonably considered relevant RFS caselaw when
crafting the Compliance Actions.

Growth Energy’s focus on retroactivity case law in its brief appears to be a

response to a single passage in EPA’s decision document, where EPA invoked
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some of this Court’s RFS case law as precedent supporting the reasonableness of
the Compliance Actions. See April 2022 Compliance Action at §; June 2022
Compliance Action at 10—11 (citing Americans for Clean Energy v. EPA, 864 F.3d
691 (D.C. Cir. 2017); Monroe Energy, LLC v. EPA, 750 F.3d 909 (D.C. Cir. 2014);
Nat’l Petrochemical & Refiners Ass 'nv. EPA, 630 F.3d 145, 154-58 (D.C. Cir.
2010)). In those passages, EPA asserts that its “approach to the [2016-2018]
obligations created by the Denial [ Actions are] consistent with existing case law
regarding retroactive RFS obligations, though we consider these obligations to be
created by the SRE Denial[s] that relate back to the [2016—2018] compliance
years.”!> April 2022 Compliance Action at 8; June 2022 Compliance Action at 10.
EPA was not therein trying to suggest that the Denial Actions are themselves
retroactive. Rather, EPA was focused on advancing a broader point, that this Court
has “highlighted [that] the availability of RINs for compliance, as well as
compliance flexibilities” are “key considerations” in situations where EPA is

addressing requirements that newly come due and relate back to prior calendar

15 Despite the inartful language here, the Denial Actions did not, by themselves,
“create” the new obligations. Rather, the Denial Actions denied the subject small
refineries’ requests for exemption from their preexisting obligations under the
CAA to comply with the RFS for 20162018, thereby reinstating the small
refineries” RFS obligations for those years.
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years. See April 2022 Compliance Action at 8-9; June 2022 Compliance Action at
10.1

Growth Energy argues at length that the precedents cited in this passage are
“inapplicable” because the Compliance Actions are adjudications, not rulemakings.
Growth Energy Br. at 27. EPA agrees that the Compliance Actions are
adjudications. EPA further agrees that the cited case law addresses retroactive
rulemakings, and therefore the retroactivity analysis applied in those cases is not
directly applicable here. Nonetheless, the reasoning in those cases remains
informative insofar as the cases address the implementation of the RFS program
and recognize the validity of the same sort of programmatic integrity concerns that
animated EPA here. See, e.g., Ams. for Clean Energy, 864 F.3d at 722 (approving
of EPA’s action to ensure that there would be an adequate quantity of RINs
available to satisfy RFS volume requirements). In any event, regardless of whether
the Court deems the reasoning in the cited RFS cases informative or not, EPA put
forth ample justification for the Compliance Actions beyond the cited precedent.
Thus, the Court does not need to apply that precedent to uphold EPA’s action as

adequately explained.

16 These cases also support the proposition that if there are any retroactive effects
of the Denial Actions, they are permissible, a proposition that Growth Energy does
not contest.
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3. Even if the relief provided by the Compliance Actions
applies retroactively, such relief is permissible because it is
grounded in equitable considerations.

Even if the Court adopts the prism of retroactivity set forth by Growth
Energy, the Compliance Actions should still be upheld applying that framework.
In other words, even if the Court believes that the Denial Actions have some
retroactive effects and construes the Compliance Actions as preventing such
retroactive effects, the Compliance Actions are still permissible.!’

In general, there is a presumption in administrative law that an adjudication
will have retroactive effect. See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204,
216-17 (1988) (Scalia, J., concurring). However, retrospective application can be
“properly be withheld” under certain circumstances when to apply the adjudication
to past conduct or prior events would work a “manifest injustice.” Clark-Cowlitz
Joint Operating Agency v. FERC, 826 F.2d 1074, 1081 (D.C. Cir. 1987). More
specifically, when assessing the “retroactive application of rules announced in
agency adjudications,” courts apply a five-factor test that “boil[s] down [to] a
question of concerns grounded in notions of equity and fairness.” Id. at 1081-82

and n.6; see also Cassell v. FCC, 154 F.3d at 486 (examining retroactivity on

17 Growth Energy supports the Denial Actions and does not contend here that any
retroactive effects of the Denial Actions were themselves impermissible. But
Growth Energy contends that EPA acted impermissibly by issuing the Compliance
Actions to avoid the retroactive effects of its Denial Actions.
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equitable grounds because “[t]here is no need to plow laboriously through the
Clark-Cowlitz factors”).

Here, the Compliance Actions’ alternative compliance approach is grounded
in notions of equity and fairness. As discussed above, EPA acted reasonably to
relieve the affected small refineries from further 20162018 RFS compliance
obligations given the unique and extraordinary circumstances presented. These 31
small refineries received exemptions from their 2018 RFS obligations in 2019 and
had those same exemptions denied in 2022. That meant that the 31 small refineries
had a cumulative compliance obligation of approximately 1.4 billion RINs come
due by September 1, 2022. See April 2022 Compliance Action at 6, 10; JA.V1 .
And once added to the three exemption petitions that were separately remanded to
EPA and denied by the June 2022 Denial Action, three of those same 31 small
refineries had a reinstated combined RIN obligation of 200 million RINs come due
immediately. June 2022 Compliance Action at 7, 12; JA.V1 . This brought to
1.6 billion the number of RINs required for the 31 small refineries to demonstrate
compliance for the 2016-2018 RFS compliance years.

In light of these facts, and due to the passage of time, EPA reasonably
determined that it would be impracticable for the 31 small refineries to comply
with their 2016-2018 RFS obligations, and that the Compliance Actions were

necessary to preserve RFS program integrity. In reaching these conclusions, EPA
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paid particular attention to the effects that requiring those 31 small refineries to
fulfill their combined 1.6 billion RIN 2016-2018 RFS obligations under the
existing compliance scheme would have on RFS program viability as a whole, and
the impacts to all regulated entities under the RFS program.'® At the time of the
Denial and Compliance Actions, the entirety of the available carryover RINs for
compliance was approximately 1.8 billion RINs. April 2022 Compliance Action at
12; JA.V1__; June 2022 Compliance Action at 14; JA.V1 . Thus, requiring these
small refineries to meet their 2016-2018 compliance obligations by retiring RINs
of applicable vintages would “jeopardize compliance for all obligated parties,” not
just the 31 small refineries.!” April 2022 Compliance Action at 11; JA.V1__; June
2022 Compliance Action at 13; JA.V1__. This determination was reasonable, and
the Compliance Actions were well within EPA’s authority under the CAA.

Growth Energy’s assertion that EPA has given itself the power to “defy the
statute at will.” Growth Energy Br. at 22, also falls flat. Instead, the Compliance

Actions promote statutory objectives by ensuring the RFS program remains

18 A majority of obligated parties are not involved in the myriad legal challenges to
the Denial and Compliance Actions.

19 This is particularly true given the shortfall of advanced biofuel carryover RINSs.
To satisfy their obligations, these small refineries would have required 320 million
advanced biofuel carryover RINs. At the time of the Denial Actions, there were
only approximately 55 million such RINs. April 2022 Compliance Action at 12;
JA.V1 ; June 2022 Compliance Action at 14; JA.V1 .
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functional. Further, the Compliance Actions are limited to the unique
circumstances presented here. They are not the hypothetical unfettered power to
ignore the RFS statute that Growth Energy posits.

4. The Compliance Actions do not allow EPA to “avoid
correcting legal errors.”

Growth Energy also asserts that EPA “cannot invoke ‘retroactivity’ to avoid
correcting errors on remand from judicial review.” Growth Energy Br. at 23.
However, in the Compliance Actions, EPA is not “invoking retroactivity,” nor is it
avoiding correcting legal errors. In taking the Denial Actions, EPA considered the
RFA and HollyFrontier decisions and applied them to the remanded small refinery
exemption petitions at issue here. The Compliance Actions then addressed the
realities affecting the RIN market in light of the unique circumstances created by
the Denial Actions. EPA considered the implications those Denial Actions would
have on the RIN markets and took reasonable action to ensure a functioning RFS
program for a// obligated parties.

Accordingly, EPA’s underlying purpose for taking the Compliance Actions,
amply demonstrated by the record here, was to maintain the integrity of the RFS
program going forward, not to “avoid” correcting legal errors or to “arrogate[] to
itself [EPA] the power to practically immunize its RFS actions from judicial

review.” Growth Energy Br. at 24.
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5. The Compliance Actions are limited to unique
circumstances that are unlikely to recur.

Growth Energy claims—without support—that the circumstances present in
this case “could easily recur” and claims the Compliance Actions are part of a
“troubling pattern” of EPA using “non-retroactivity” in an effort “to undermine the
RFS.” Growth Energy Br. at 24. In support of this assertion, Growth Energy
points to EPA’s decision to reduce the volume requirements for 2020 and 2021 “to
the level of actual use.” Growth Energy Br. at 25 (citing Renewable Fuel Standard
(RF'S) Program: RFS Annual Rules, 87 Fed. Reg. at 39603, 39609). However,
Growth Energy ignores that these decisions were based on “unanticipated and
exceptional events,” namely, the COVID-19 pandemic. Id. at 39610, 39619. This
example does not support the conclusion that EPA is turning retroactivity into the
“power to negate the RFS program” whenever EPA “disagrees with Congress’s
policy choices.” Growth Energy Br. at 25-26.

In the Compliance Actions, EPA addresses a unique situation that is highly
unlikely to recur. There are 31 small refineries that had previously retired RINs to
demonstrate RFS compliance for 2016-2018, then had their pending petitions
granted by EPA, had any previously retired RINs returned to them, then
subsequently had their small refinery exemption grants litigated and remanded to
EPA for reconsideration. Intervening court decisions in RFA and HollyFrontier

examined EPA’s implementation of the small refinery exemption statutory
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provisions, and the resulting decisions prompted EPA to revise its approach to
small refinery exemptions by requiring a petitioning small refinery to demonstrate
disproportionate economic hardship caused by RFS compliance. Meaning that on
remand, EPA reconsidered its position on the 34 previously granted petitions for
2016-2018 and instead denied them in the April and June 2022 Denial Actions.

EPA determined that suddenly requiring those small refineries in 2022 to
meet their combined compliance obligations for long-closed past compliance years
would have placed significant stress on the RFS program as a whole. This is not
an instance of EPA seeking to “broadly undermine the RFS” as Growth Energy
asserts, but rather a targeted action fo preserve RF'S program viability based on
EPA’s reasonable assessment of the damage to the RIN market that would result if
EPA were to require those 31 small refineries to comply with their reinstated
20162018 RFS obligations totaling approximately 1.6 billion RINs.

Moreover, absent changes in market dynamics or other unpredictable future
events these circumstances are highly unlikely to recur because EPA’s revised
interpretation of its authority to issue small refinery exemptions means that far
fewer exemptions will be issued in the future. As EPA stated in the Denial Action,
EPA “evaluated the information and data available to us,” and concluded that the
“data confirm that the market-based design of the RFS program with the RIN

system for compliance has equalized the cost of compliance among all market
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participants, making it highly unlikely any one refinery would face a
disproportionate cost of compliance.” April 2022 Denial Action at 19; JA.V1 _;
June 2022 Denial Action at 19; JA.V1__ (internal citations omitted).

6. The Compliance Actions protect the integrity of the RFS
program and are reasonable.

Growth Energy makes a number of allegations regarding the reasonableness
of the bases for the Compliance Actions. As a threshold matter, it is clear that the
consideration of the factors raised by Growth Energy and the conclusions reached
by EPA in taking the Compliance Actions are matters squarely within EPA’s
technical expertise and therefore “entitled to great deference.” Midwest Ozone
Grp., 61 F.4th at 192. In any event, Growth Energy does not identify any material
deficiencies in EPA’s analysis.

First, Growth Energy asserts that the Compliance Actions would “impair ...
statutory interests” by decreasing demand for renewable fuels. Growth Energy Br.
at 35. But EPA considered demand for renewable fuels in taking the Compliance
Actions and adequately explained the reasonableness of its approach. EPA
acknowledged that requiring the small refineries to retire RINs and drawing down
the number of available carryover RINs might have increased demand for
renewable fuels in future years. However, as EPA explained, such reliance on
carryover RINs to meet the refineries’ 2016—2018 obligations would at the same

time have “undermine[d] the proposed standards for 2022” that EPA ultimately
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finalized. April 2022 Compliance Action at 12; JA.V1__; June 2022 Compliance
Action at 14; JA.V1 . EPA’s holistic approach properly balanced the need to
maintain a functioning program while meeting the Congressional goal of
increasing renewable fuel use.

Second, Growth Energy alleges that EPA’s “concerns regarding the RIN
bank are meritless.” Growth Energy Br. at 36. But Growth Energy admits that
there would have been insufficient advanced biofuel RINs available in 2022 for the
31 small refineries to come into compliance with their 2016-2018 RFS obligations,
and instead points to the inadequate alternatives discussed below. Growth Energy
Br. at 42. Growth Energy further suggests that the 2022 standards can be met
without use of carryover RINs, Growth Energy Br. at 37, but even a standard set at
volumes that can be met through new market production does not guarantee
compliance, as unforeseen circumstances can require significant reductions in the
available carryover RINs, as happened in 2019. See Renewable Fuel Standard
Program: RFS Annual Rules, 87 Fed. Reg. at 39614. And the reason for the
reduced number of available carryover RINs is irrelevant. Growth Energy again
ignores that the market-forcing objectives of the RFS program cannot be achieved
without a fungible and liquid RIN market, something a severe drawdown of

carryover RINs would jeopardize.
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Finally, Growth Energy alleges that there are “viable and obvious”
alternatives to the Compliance Action. But EPA reasonably considered
alternatives similar to those now proposed by Growth Energy and reasonably
rejected them.

In particular, EPA considered both adding the 2018 obligations to future
years’ standards (i.e., the 2022 or later standards) and allowing the 31 small
refineries additional time to acquire and retire RINs to satisfy their 2018
obligations. April 2022 Compliance Action at 10; JA.V1__; June 2022
Compliance Action at 12; JA.V1__. However, EPA rejected these options,
concluding “they would not resolve the obstacles to compliance,” because the
applicable compliance deadlines had already passed, there was a shortfall in
available advanced biofuel RINs, and the potential drawdown of the carryover RIN
bank would threaten the integrity of the current and forthcoming standards. /d.
Further, EPA noted that these options “would create additional challenges”
because they would require a new rulemaking, during which time the 31 small
refineries would be out of compliance because they would have unmet RIN
obligations for 2016-2018 reinstated by the Denial Actions. /d. In addition, 1.6
billion RINs was such a large combined RFS obligation that it would have to be

spread over many subsequent compliance years, and the applicable annual
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standards would likely need to be adjusted downward to accommodate the
additional 2018 obligations, among others. Id.

In short, none of the alternatives posited by Growth Energy would guarantee
the continued proper functioning of the RFS program on the timelines necessitated
by the Denial Actions. But for the companion Compliance Actions issued on the
same days, the 31 small refineries covered by the Compliance Actions would have
had immediately unmet RFS obligations. Under the April 2022 Denial Action
issued on April 7, 2022, the 31 small refineries would have had until only
September 1, 2022, to demonstrate compliance with their combined 1.4-billion-
RIN 2018 RFS obligations, and when the June 2022 Denial Action was issued on
June 3, 2022, three of those small refineries would have been immediately out of
compliance for the 2016 and 2017 compliance years, with the 2016 and 2017
compliance dates long passed.

And since EPA promulgated the final rule extending the 2020 compliance
deadline for small refineries referenced by Growth Energy,?® EPA has modified
compliance deadlines only through rulemakings, not through adjudications. As
Growth Energy acknowledges, EPA has required some RIN retirements by the 31

affected small refineries, Growth Energy Br. at 31-32, so they have not all been

20 Renewable Fuel Standard (RFS) Program: Extension of Compliance and Attest
Engagement Reporting Deadlines, 87 Fed. Reg. 5696 (Feb. 2, 2022).
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completely relieved of their RFS obligations related to the 2016-2018 compliance
years; any 2017 RINs retired by the 31 small refineries to demonstrate compliance
with the 2018 standards remain retired, because those RINs were already expired
when EPA initially granted those small refinery exemptions by the Initial 2018
Decision issued in August 2019.%!

II. Wynnewood and Sinclair are not entitled to further relief under the
April 2022 Compliance Action.

Neither Wynnewood nor Sinclair identifies a flaw with the April 2022
Compliance Action, nor is either entitled to the additional “RIN replacement”
relief that they seek. Refineries’ Br. at 39. While the two Petitioner small
refineries are situated differently in certain respects, both are contending that they
are entitled to receive compensation for past costs they incurred related to the 2018
RFS compliance year, notwithstanding that neither holds an exemption from its
RFS requirements for that year.

The arguments made by both small refineries flow from the premise that
they should be treated as if they received—and still hold—exemptions from their
2018 RFS requirements. But the question presented is whether EPA’s April 2022

Compliance Action was reasonable in view of the preceding April 2022 Denial

21 The same is true for carryover RINs used to comply with the 2017 and 2016
obligations.
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Action, not whether EPA hypothetically might have taken some other action if
EPA instead had granted these small refineries’ exemption petitions.
Fundamentally, Sinclair and Wynnewood fail to grapple with the actual
objective of the April 2022 Compliance Action.?> As discussed above, the April
2022 Compliance Action was taken to preserve the integrity of the RFS program
going forward by avoiding depletion of the carryover RIN bank and to avoid
putting the 31 small refineries that had previous grants that were reversed in
2022—thereby instituting outstanding 2016-2018 RIN-retirement obligations for
each of them—in an impossible compliance position. The April 2022 Compliance
Action was not an action taken to relieve obligated parties such as Sinclair and
Wynnewood of compliance costs they had incurred in the past related to EPA’s

prior petition decisions.

22 EPA acknowledges that Sinclair has argued here and in its related Tenth Circuit
petition for review that EPA did not adequately consider whether Sinclair should
have received a 2018 exemption (under the standards EPA was applying in 2018
prior to the Tenth Circuit’s decision in RFA) based on the Agency's failure to
consider certain additional data. Refiners Br. at 26-28. In this case, EPA did not
reach those issues because it reasonably based its decision on the more general and
indisputable fact that Sinclair, unlike the 31 other small refiners, simply had no
effective grant for 2018 at the time of the Denial Action. As explained herein, this
approach was reasonable and should be upheld. But should the court agree with
Sinclair that EPA should have further evaluated Sinclair's claims with respect to
the factual basis for the Initial 2018 Denial as part of this action, the proper remedy
would be a remand to EPA for further consideration of the specific facts of
Sinclair’s 2018 small refinery exemption petition.
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A.  The April 2022 Compliance Action’s targeted relief was
reasonable in view of the ramifications of the April 2022 Denial
Action.

The April 2022 Compliance Action alleviated the burden that 31 small
refineries including Wynnewood—whose exemption petitions previously had been
granted—would have faced in trying to meet their 2018 RFS compliance
obligations. The action obviated the need for them to retire RINs to meet those
obligations. This aspect of EPA’s action is, understandably, not challenged by the
two small refinery Petitioners here; neither argues that EPA exceeded its authority
in providing the alternative compliance option to certain small refineries. Instead,
Sinclair and Wynnewood argue that EPA should have gone further and provided
each of them with more individualized relief.

EPA reasonably issued the Compliance Actions to preserve the integrity of
the RFS program going forward and incidentally provided some relief to certain
small refineries in so doing. However, EPA had no broader obligation to provide
recompense to any small refineries from compliance costs they incurred in the past
based on individual business decisions made related to their RFS compliance.
Thus, while EPA reasonably provided limited prospective relief to address the
extraordinary circumstances faced by these 31 small refineries, it is in no way

obliged to provide additional monetary benefits—in the form of reimbursement for
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past expenditures—to small refineries such as Sinclair and Wynnewood that
ultimately do not hold an exemption from their 2018 RFS requirements.

At bottom, Wynnewood’s claims rest on the belief that EPA should have
granted its exemption petitions rather than denying them in the April 2022 Denial
Action. But that action is not before the Court in this matter; it is the subject of
judicial review in separate litigation filed by Wynnewood in the D.C. Circuit and
the Fifth Circuit. See Wynnewood Refin. Co. v. EPA, No. 22-60425 (5th Cir.);
Wynnewood Refin., Co. v. EPA, No. 22-1124 (D.C. Cir.). The April 2022
Compliance Action is “separate and independent from” the April 2022 Denial
Action. April 2022 Compliance Action at 1; JA.V1 . Agencies enjoy “broad
discretion in determining how best to handle related, yet discrete, issues” and
“need not solve every problem before it in the same proceeding.” Taylor v. FAA,
895 F.3d 56, 68 (D.C. Cir. 2018) (quoting Mobil Oil Expl. & Producing Se. Inc. v.
United Distrib. Cos., 498 U.S. 211, 230-31 (1991)).

Accordingly, this Court must evaluate the reasonableness of EPA’s April
2022 Compliance Action on its own terms; was it reasonable in view of the
concurrent and independent April 2022 Denial Action? That question is easily
answered. The scope of the relief provided was eminently reasonable in view of
the ramifications of the April 2022 Denial Action on RFS program integrity going

forward.
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Indeed, once EPA’s April 2022 Denial Action is properly understood as the
condition precedent to the April 2022 Compliance Action, the small refinery
Petitioners’ claims before this Court quickly collapse. Following the April 2022
Denial Action, the 2018 RFS compliance obligations for Wynnewood and the
other 30 similarly situated small refineries that had previously held exemption
grants came due.?> However, after considering the extenuating circumstances
created by the timing of the April 2022 Denial Action, EPA reasonably exercised
its discretion to issue the April 2022 Compliance Action to require those small
refineries to submit 2018 compliance reports but excuse them from having to retire
any additional RINs to demonstrate compliance for the 2018 RFS compliance year.

B. Wynnewood is not entitled to additional compliance relief.

Wynnewood does not dispute that the April 2022 Compliance Action inured
to its benefit, but it contends that EPA should have gone further. Specifically,
Wynnewood alleges EPA should have provided Wynnewood even more relief
related to the alleged diminution in value of Wynnewood’s RINs in the four-month

period between when Wynnewood initially retired RINs to comply with its 2018

23 While Sinclair had briefly received an exemption grant in 2020, that grant was
vacated by the Tenth Circuit. Order, Sinclair Wyo. Refin. Co. v. EPA, No. 21-9528
(10th Cir.), Doc. 010110524643 (10th Cir. May 19, 2021). Sinclair therefore was
not similarly situated to the 31 small refineries that had outstanding compliance
obligations arising from the fact that they held exemptions up until the time of the
Denial Action.
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obligations and August 2019, when EPA issued the Initial 2018 Decision granting
Wynnewood’s exemption petition and returned unexpired RINs to Wynnewood.
See Declaration of C. Douglas Johnson in Support of Wynnewood Refining Co.’s
Opening Brief (“Johnson Decl.”) at 99 7-8; Refineries’ Br. at 27. While
Wynnewood’s RINs may have declined in value during that four-month period,
Wynnewood’s argument ignores the dispositive fact that EPA ultimately denied
Wynnewood’s exemption petition for 2018 with the April 2022 Denial Action,
meaning that Wynnewood is not “entitled” to any relief from its 2018 RFS
obligations. Refineries’ Br. at 31.

Absent the April 2022 Compliance Action, Wynnewood and the other 30
small refineries in a similar position would have had an immediate combined
reinstated obligation to retire approximately 1.4 billion RINs to meet their 2018
RFS obligations. The April 2022 Compliance Action excused these refineries,
including Wynnewood, from any further obligations to obtain and retire RINs to
demonstrate compliance for the 2018 RFS compliance year. And following the
April 2022 Compliance Action, these refineries were not required to expend effort
or money to obtain new RINs to satisfy their reinstated 2018 RFS obligations.
Thus, the April 2022 Compliance Action overall inured to Wynnewood’s benefit.

Notably, Wynnewood points to no legal authority requiring the relief it

requests. Instead, Wynnewood’s unsupported request for additional relief would
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place it in a substantially better position than any other obligated party. Such relief
is unfounded and is certainly not an entitlement. EPA reasonably decided not to
provide such a unique and unfair benefit to Wynnewood.

C. Sinclair is not entitled to any compliance relief.

Sinclair asserts that it was “similarly situated” to the 31 small refineries that
received grants via the Initial 2018 Decision, and that the Compliance Action ran
afoul of the norm to treat like cases alike. Refineries’ Br. at 25. But Sinclair was
not, in fact, similarly situated to the 31 small refineries provided relief in the April
2022 Compliance Action. Unlike those refineries, Sinclair did not hold an
exemption at the time of the April 2022 Denial Action. And, unlike those
refineries, Sinclair had already retired RINs to meet its compliance obligation at
the time of the Compliance Action, and those RINs had not been returned by EPA.
Thus, unlike the situation faced by the 31 small refineries afforded compliance
relief, Sinclair was not in an impossible compliance position. Nor would providing
compliance relief to Sinclair have helped preserve the future integrity of the RFS
program.

Sinclair’s argument rests on two pillars, neither of which is structurally
sound. First, Sinclair assumes that it would have received a grant in 2019 when
EPA issued the Initial 2018 Decision granting the other 31 refineries’ 2018

exemption petitions, under the standards that EPA was applying at the time.
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Refineries’ Br. at 13-15. The record is not clear on this point>* but this assertion is,
ultimately, not relevant to the instant action. Regardless of how things might have
speculatively played out under different facts, the salient point for purposes of the
present case is that, at the time EPA issued the April 2022 Compliance Action,
Sinclair was neither entitled to an exemption nor did it have any outstanding
compliance obligations for 2018.

Second, Sinclair ignores that its short-lived grant was immediately
challenged, stayed, and then vacated without opposition. Order, Sinclair Wyo.

Refin. Co. v. EPA, No. 21-9528, Doc. 010110524643 (10th Cir. May 19, 2021).%

2 EPA does not dispute that EPA failed to forward to DOE information that
Sinclair provided in May 2019 to correct an error in the information it had
previously submitted in support of its 2018 petition. However, in January 2020,
Sinclair sent a more “detailed letter” to DOE requesting a new score for its 2018
petition. JA.V1 . This submission contained additional information not
provided by Sinclair in May 2019. See Motion for Vacatur and Voluntary
Remand, Goffman Decll., Attachment B, at 2, Sinclair Wyo. Refin. Co. v. EPA, No.
21-9528, Doc. 010110515928 (10th Cir. Apr. 30, 2021) (stating that Sinclair
provided data to EPA in October of 2019 and “even more information” to DOE in
January 2020). The record thus does not demonstrate that, had DOE earlier
received the information provided in May 2019 earlier, DOE would have
recommended or EPA would have granted Sinclair’s petition under the standards
that EPA was then applying.

2> After Sinclair’s January 2021 grant was vacated, the Initial 2018 Decision that
denied Sinclair’s petition was put back in place. That decision had been remanded
to the Agency without vacatur by this Court. EPA then, in the April 2022 Denial
Action, denied all 36 small refinery exemption petitions for 2018, reversing course
for Wynnewood and the other 31 small refineries that had held grants, and
reaffirming the five denials, including Sinclair’s.
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Further, that grant was issued contrary to controlling law in the Tenth Circuit and
was vacated without opposition from Sinclair only a few months after it issued.
See Motion for Vacatur and Voluntary Remand and appended declaration of
Joseph Goffman, Sinclair Wyoming Refin. Co. v. EPA, No. 21-9528, Doc.
010110515928 (10th Cir. Apr. 30, 2021). Thus, at the pertinent point in time when
EPA issued the April 2022 Compliance Action, Sinclair’s short-lived grant had no
material relevance to the problem at hand. Sinclair did not hold an exemption
grant at the time of the April 2022 Denial Action and did not have any outstanding
compliance obligations for the 2018 year that needed to be relieved to preserve
RFS program integrity.

Accordingly, when EPA took the April 2022 Compliance Action it,
reasonably considered the negative ramifications that requiring the small 31
refineries that had previously received exemptions to attempt to purchase and retire
1.6 billion RINs would have on the RFS program as a whole. In making this
decision, it was not necessary for EPA to evaluate whether Sinclair would have
received an exemption under criteria no longer in place. Instead, when taking the
April Compliance Action, EPA was properly concerned with preserving the
integrity of the RFS program going forward and avoiding placing the 31 small
refineries that had outstanding 2018 RFS obligations in an impossible compliance

situation.
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D. EPA considered all important aspects of the problem when
issuing the April 2022 Compliance Action.

Sinclair alleges that EPA failed to acknowledge Sinclair’s unique
circumstances when issuing the April 2022 Compliance Action and thus failed to
“consider an important aspect of the problem.” Refineries’ Br. at 32-33. But the
procedural history related to Sinclair’s exemption history was not “an important
aspect of the problem” that EPA was concerned with at the time: to avoid systemic
problems that requiring the 31 small refineries to comply with their reinstated 2018
RFS obligations would cause to the RFS program as a whole.

As EPA explained, the RFS regulations “do not adequately address the
unique situation presented here where a new RFS obligation is imposed for a prior,
closed compliance year.” April 2022 Compliance Action at 8. Given this unique
factual situation, EPA carefully evaluated possible alternative actions and
reasonably concluded that Wynnewood and the other 30 small refineries with
remaining obligations should be excused from retiring RINs to meet their 2018
RFS obligations created by the April 2022 Denial Action.

In doing so, EPA considered “the need to avoid harming the operability of
the RFS program going forward,” as well as “the unique circumstances” of this
situation, including, “prior exemptions provided to these 31 small refineries and
the judicial challenges to those exemptions” and the “inability for these small

refineries to comply with their 2018 obligations under the existing compliance
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scheme.” April 2022 Compliance Action at 8; JA.V1 _ ; see also id. at 1
JA.V1 _ (allowing the 31 small refineries to resubmit their 2018 RFS annual
compliance reports with zero deficit carryforward and no additional RIN
retirements).

In reaching its conclusion, EPA paid particular attention to the likely effects
on RFS program viability not just for the affected small refineries, but for all
obligated parties, if EPA required those 31 small refineries to retire 1.4 billion
RINs. Id. at 8-9. At the time of the April 2022 Compliance Action, the total
available RINs for compliance was approximately 1.8 billion RINs. Id. at 12.
Thus, requiring the 31 small refineries to meet their 2018 RFS compliance
obligations by retiring RINs would “jeopardize compliance for al/ obligated
parties.”*® Id. at 11. EPA recognized that requiring compliance for these small
refineries would so drastically deplete the number of RINs available for
compliance that it would disrupt the functioning of the RFS program as a whole.
As EPA expressly stated in the Compliance Action, EPA “fashioned” the
Compliance Action because “EPA finds that there are not sufficient RINs

available—in particular an insufficient number of advanced biofuel RINs to satisfy

26 This is particularly true given the shortfall of advanced biofuel carryover RING.
To satisfy their obligations, these small refineries would require 320 million
advanced biofuel carryover RINs. At the time of the action, there were only
approximately 55 million such RINs. April 2022 Compliance Action at 12;
JAVI .
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the [31 small refineries’] 2018 advanced biofuel obligations—and the impacts a
significant drawdown of the carryover RIN bank would have on the RFS program
as a whole.” Id. at 9.

EPA was not required to consider the individual factors of each refinery
when making the equitable decision to preserve a functioning RIN market and
ensuring the continued viability of the RFS program as a whole. Accordingly,
exclusion of Sinclair from the Compliance Action was reasonable.

E. Wynnewood and Sinclair’s reliance on PRUITT and Kern Oil is
misplaced.

To support their assertions that they are being treated unfairly, Wynnewood
and Sinclair point to other small refineries affected by two different and unrelated
exemption cases: PRUITT and Kern Oil. However, Wynnewood and Sinclair’s

reliance on these cases is misplaced because in both of those instances, EPA

27 At the same time it issued the Proposed SRE Denial in December 2021, EPA
also proposed the RFS annual volume requirements for 2020, 2021, and 2022. In
that proposal, EPA similarly reacted to a RIN market shortfall, concluding that it
would “not be appropriate” to “intentionally reduce the size of the carryover RIN
bank,” Renewable Fuel Standard (RFS) Program: RFS Annual Rules, 86 Fed. Reg.
72436, 72454 (Dec. 21, 2021), and proposed to revise the 2020 standards because
of a 1.2-billion-gallon shortfall, id. at 72449. Accordingly, EPA took the April
2022 Compliance Action because “reliance on carryover RINs to meet the 2016—
2018 obligations would undermine the proposed standards for 2022, likely to the
point of making them unachievable,” April 2022 Compliance Action at 12, causing
further upheaval in the RFS program.
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appropriately provided RIN-replacement relief to parties in the exact opposite
posture of Wynnewood and Sinclair.

In PRUITT, EPA initially denied exemption petitions for certain small
refineries for the 2014 and 2015 compliance years. Producers of Renewables
United for Integrity Truth & Transparency v. EPA (PRUITT), No. 19-9532, 2022
WL 538185, at *2 (10th Cir. Feb. 23, 2022). These denials were challenged and
the Tenth Circuit vacated EPA’s denials and remanded the decisions to EPA. See,
e.g., Sinclair Wyo. Refin. Co. v. EPA, 887 F.3d 986 (10th Cir. 2017). On remand,
EPA ultimately granted the small refinery exemption petitions. PRUITT, 2022 WL
538185, at *3.

After EPA granted the PRUITT petitions, those small refineries no longer
had compliance obligations for 2014 and 2015. However, due to the passage of
time, EPA could not simply return the RINs, because they had expired. /d.
Accordingly, EPA decided to unretire the small refineries” RINs by exchanging the
2014 and 2015 RINs “on a one-for-one basis” with 2018 RINs. /d.

Here, in stark contrast to the small refineries in PRUITT, Wynnewood’s and
Sinclair’s exemption petitions were both ultimately denied. Thus, EPA is not
unreasonably treating Wynnewood and Sinclair differently than the small refineries

in PRUITT. Minting new RINs for Wynnewood and Sinclair here, after their
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petitions were denied, would not be the same as providing replacement RINs to the
PRUITT small refineries that had their petitions granted on remand.

Separately, Wynnewood and Sinclair ask this Court to order EPA to “follow
the Ninth Circuit’s approach in Kern Oil” and provide Wynnewood and Sinclair
with replacement RINs. Refineries’ Br. at 36-37. Again, Wynnewood and
Sinclair ignore the fact that their exemption petitions here were denied, thus
rendering the comparison with Kern Oil inapposite. In Kern Oil, EPA granted an
exemption to Kern Oil, albeit after the CAA’s 90-day statutory deadline. Kern Oil
& Ref- Co. v. EPA, No. 21-71246, 2022 WL 3369528 at *3 (9th Cir. Aug. 16,
2022). In that case, EPA returned Kern Oil’s unexpired RINs, applying EPA’s
“default remedy” in such situations. Id. at *2. The Ninth Circuit found that EPA’s
“default post-compliance remedy—refunding all of the unexpired RINs that the
exemption recipient previously used to show RFS compliance—is persuasive.” Id.
However, in those limited circumstances, the Ninth Circuit concluded that EPA
was also required to compensate Kern Oil for the loss in value to its RINs that
resulted from EPA’s delay in deciding to grant the petition. Id. at *3.

Here, Wynnewood’s and Sinclair’s exemption petitions were ultimately
denied, unlike Kern Oil’s petition which was granted. Id. This distinction is key.
Because Kern Oil was entitled to an exemption, the Ninth Circuit concluded that it

was entitled both to the return of its RINs (the “default remedy”) as well as
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compensation for the loss in value to those RINs due to EPA’s delay (the “delay
remedy”). Id. at *3. Here, in contrast, on remand EPA concluded that
Wynnewood and Sinclair are not entitled to exemptions, and therefore both have
2018 RFS compliance obligations.

Nonetheless, EPA used its discretion to allow Wynnewood and the other 30
small refineries whose 2018 exemptions were ultimately reversed by the April
2022 Denial Action to keep the proceeds of the “default remedy” they were given
when their 2018 exemptions were initially granted in 2019 and their unexpired
RINs were unretired and returned immediately thereafter. Because Sinclair had
already retired RINs to comply with its 2018 obligation, it was not in the same
unique position as the other 31 small refineries that had initially received grants,
had some or all of their RINs returned, but now had reinstated 2018 compliance
obligations. It was these circumstances that warranted eligibility for relief for the
31 small refineries in the April 2022 Compliance Action and nothing else.

For these reasons, Wynnewood’s and Sinclair’s claims that they are now
additionally entitled to the “delay remedy” relief received by the refiner in Kern
Oil are unwarranted where neither petitioner ultimately received an exemption and
are, therefore, in a very different posture than Kern Oil was.

Accordingly, the cases cited by Wynnewood and Sinclair here are

inapposite, and their petitions should be denied.
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III. If this Court finds the Compliance Actions are arbitrary and capricious,
the proper remedy is an ordinary remand.

Growth Energy asserts that EPA exceeded its statutory authority in issuing
the Compliance Actions, or that that Compliance Actions are arbitrary or
capricious. For their part, Sinclair and Wynnewood argue that this Court should
“order EPA on remand to provide replacement RINs,” as the Ninth Circuit did in
Kern Oil. Refineries’ Br. at 36. As discussed above, Petitioners’ arguments fail
because the April 2022 Compliance Action was reasonable and Sinclair and
Wynnewood are not entitled to further relief. However, if the Court believes that
the April 2022 and June 2022 Compliance Actions violate the Administrative
Procedure Act, the proper remedy is remand. See INS v. Ventura, 537 U.S. 12, 16-
17 (2002).

CONCLUSION
For the foregoing reasons, the petitions for review should be denied.
Respectfully submitted,

Todd Kim
Assistant Attorney General

Of counsel Benjamin Grillot
Meredith G. Miller U.S. Department of Justice
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources
Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)

42 U.S.C.A. § 7545
§ 7545. Regulation of fuels

Effective: January 1, 2009
Currentness

(a) Authority of Administrator to regulate

The Administrator may by regulation designate any fuel or fuel additive (including any fuel or fuel additive used exclusively in
nonroad engines or nonroad vehicles) and, after such date or dates as may be prescribed by him, no manufacturer or processor
of any such fuel or additive may sell, offer for sale, or introduce into commerce such fuel or additive unless the Administrator
has registered such fuel or additive in accordance with subsection (b) of this section.

(b) Registration requirement

(1) For the purpose of registration of fuels and fuel additives, the Administrator shall require--

(A) the manufacturer of any fuel to notify him as to the commercial identifying name and manufacturer of any additive
contained in such fuel; the range of concentration of any additive in the fuel; and the purpose-in-use of any such additive; and

(B) the manufacturer of any additive to notify him as to the chemical composition of such additive.

(2) For the purpose of registration of fuels and fuel additives, the Administrator shall, on a regular basis, require the manufacturer
of any fuel or fuel additive--

(A) to conduct tests to determine potential public health and environmental effects of the fuel or additive (including
carcinogenic, teratogenic, or mutagenic effects); and

(B) to furnish the description of any analytical technique that can be used to detect and measure any additive in such fuel, the
recommended range of concentration of such additive, and the recommended purpose-in-use of such additive, and such other
information as is reasonable and necessary to determine the emissions resulting from the use of the fuel or additive contained
in such fuel, the effect of such fuel or additive on the emission control performance of any vehicle, vehicle engine, nonroad
engine or nonroad vehicle, or the extent to which such emissions affect the public health or welfare.
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(iv) As used in this subparagraph, the term distribution capacity includes capacity for transportation, storage, and blending.

(4) Fuel dispensing systems

Any person selling oxygenated gasoline at retail pursuant to this subsection shall be required under regulations promulgated
by the Administrator to label the fuel dispensing system with a notice that the gasoline is oxygenated and will reduce the
carbon monoxide emissions from the motor vehicle.

(5) Guidelines for credit

The Administrator shall promulgate guidelines, within 9 months after November 15, 1990, allowing the use of marketable
oxygen credits from gasolines during that portion of the year specified in paragraph (2) with higher oxygen content than
required to offset the sale or use of gasoline with a lower oxygen content than required. No credits may be transferred between
nonattainment areas.

(6) Attainment areas
Nothing in this subsection shall be interpreted as requiring an oxygenated gasoline program in an area which is in attainment
for carbon monoxide, except that in a carbon monoxide nonattainment area which is redesignated as attainment for carbon

monoxide, the requirements of this subsection shall remain in effect to the extent such program is necessary to maintain such
standard thereafter in the area.

(7) Failure to attain CO standard

If the Administrator determines under section 7512(b)(2) of this title that the national primary ambient air quality standard
for carbon monoxide has not been attained in a Serious Area by the applicable attainment date, the State shall submit a plan
revision for the area within 9 months after the date of such determination. The plan revision shall provide that the minimum

oxygen content of gasoline referred to in paragraph (2) shall be 3.1 percent by weight unless such requirement is waived in
accordance with the provisions of this subsection.

(n) Prohibition on leaded gasoline for highway use

After December 31, 1995, it shall be unlawful for any person to sell, offer for sale, supply, offer for supply, dispense, transport,

or introduce into commerce, for use as fuel in any motor vehicle (as defined in section 7554(2) 7 of this title) any gasoline
which contains lead or lead additives.

(o) Renewable fuel program

(1) Definitions

In this section:
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(A) Additional renewable fuel

The term “additional renewable fuel” means fuel that is produced from renewable biomass and that is used to replace or
reduce the quantity of fossil fuel present in home heating oil or jet fuel.

(B) Advanced biofuel

(i) In general

The term “advanced biofuel” means renewable fuel, other than ethanol derived from corn starch, that has lifecycle
greenhouse gas emissions, as determined by the Administrator, after notice and opportunity for comment, that are at
least 50 percent less than baseline lifecycle greenhouse gas emissions.

(ii) Inclusions

The types of fuels eligible for consideration as “advanced biofuel” may include any of the following:
(I) Ethanol derived from cellulose, hemicellulose, or lignin.
(I) Ethanol derived from sugar or starch (other than corn starch).

(IIT) Ethanol derived from waste material, including crop residue, other vegetative waste material, animal waste, and
food waste and yard waste.

(IV) Biomass-based diesel.

(V) Biogas (including landfill gas and sewage waste treatment gas) produced through the conversion of organic matter
from renewable biomass.

(VI) Butanol or other alcohols produced through the conversion of organic matter from renewable biomass.
(VII) Other fuel derived from cellulosic biomass.

(C) Baseline lifecycle greenhouse gas emissions

The term “baseline lifecycle greenhouse gas emissions” means the average lifecycle greenhouse gas emissions, as
determined by the Administrator, after notice and opportunity for comment, for gasoline or diesel (whichever is being
replaced by the renewable fuel) sold or distributed as transportation fuel in 2005.

(D) Biomass-based diesel
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The term “biomass-based diesel” means renewable fuel that is biodiesel as defined in section 13220(f) of this title and that
has lifecycle greenhouse gas emissions, as determined by the Administrator, after notice and opportunity for comment, that
are at least 50 percent less than the baseline lifecycle greenhouse gas emissions. Notwithstanding the preceding sentence,
renewable fuel derived from co-processing biomass with a petroleum feedstock shall be advanced biofuel if it meets the
requirements of subparagraph (B), but is not biomass-based diesel.

(E) Cellulosic biofuel

The term “cellulosic biofuel” means renewable fuel derived from any cellulose, hemicellulose, or lignin that is derived
from renewable biomass and that has lifecycle greenhouse gas emissions, as determined by the Administrator, that are at
least 60 percent less than the baseline lifecycle greenhouse gas emissions.

(F) Conventional biofuel

The term “conventional biofuel” means renewable fuel that is ethanol derived from corn starch.

(G) Greenhouse gas

The term “greenhouse gas” means carbon dioxide, hydrofluorocarbons, methane, nitrous oxide, perﬂuorocarbons,8

sulfur hexafluoride. The Administrator may include any other anthropogenically-emitted gas that is determined by the
Administrator, after notice and comment, to contribute to global warming.

(H) Lifecycle greenhouse gas emissions

The term “lifecycle greenhouse gas emissions” means the aggregate quantity of greenhouse gas emissions (including direct
emissions and significant indirect emissions such as significant emissions from land use changes), as determined by the
Administrator, related to the full fuel lifecycle, including all stages of fuel and feedstock production and distribution,

from feedstock generation or extraction through the distribution and delivery and use of the finished fuel to the ultimate
consumer, where the mass values for all greenhouse gases are adjusted to account for their relative global warming potential.

(I) Renewable biomass

The term “renewable biomass” means each of the following:

(i) Planted crops and crop residue harvested from agricultural land cleared or cultivated at any time prior to December
19, 2007, that is either actively managed or fallow, and nonforested.

(ii) Planted trees and tree residue from actively managed tree plantations on non-federal ? land cleared at any time prior
to December 19, 2007, including land belonging to an Indian tribe or an Indian individual, that is held in trust by the
United States or subject to a restriction against alienation imposed by the United States.

(iii) Animal waste material and animal byproducts.
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(iv) Slash and pre-commercial thinnings that are from non-federal ? forestlands, including forestlands belonging to an
Indian tribe or an Indian individual, that are held in trust by the United States or subject to a restriction against alienation
imposed by the United States, but not forests or forestlands that are ecological communities with a global or State
ranking of critically imperiled, imperiled, or rare pursuant to a State Natural Heritage Program, old growth forest, or
late successional forest.

(v) Biomass obtained from the immediate vicinity of buildings and other areas regularly occupied by people, or of public
infrastructure, at risk from wildfire.

(vi) Algae.
(vii) Separated yard waste or food waste, including recycled cooking and trap grease.

(J) Renewable fuel

The term “renewable fuel” means fuel that is produced from renewable biomass and that is used to replace or reduce the
quantity of fossil fuel present in a transportation fuel.

(K) Small refinery
The term “small refinery” means a refinery for which the average aggregate daily crude oil throughput for a calendar year

(as determined by dividing the aggregate throughput for the calendar year by the number of days in the calendar year)
does not exceed 75,000 barrels.

(L) Transportation fuel

The term “transportation fuel” means fuel for use in motor vehicles, motor vehicle engines, nonroad vehicles, or nonroad
engines (except for ocean-going vessels).

(2) Renewable fuel program
(A) Regulations

(i) In general

Not later than 1 year after August 8, 2005, the Administrator shall promulgate regulations to ensure that gasoline
sold or introduced into commerce in the United States (except in noncontiguous States or territories), on an annual
average basis, contains the applicable volume of renewable fuel determined in accordance with subparagraph (B).
Not later than 1 year after December 19, 2007, the Administrator shall revise the regulations under this paragraph to
ensure that transportation fuel sold or introduced into commerce in the United States (except in noncontiguous States
or territories), on an annual average basis, contains at least the applicable volume of renewable fuel, advanced biofuel,
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(iv) Applicable volume of cellulosic biofuel
For the purpose of making the determinations in clause (ii), for each calendar year, the applicable volume of cellulosic

biofuel established by the Administrator shall be based on the assumption that the Administrator will not need to issue
a waiver for such years under paragraph (7)(D).

(v) Minimum applicable volume of biomass-based diesel

For the purpose of making the determinations in clause (ii), the applicable volume of biomass-based diesel shall not be
less than the applicable volume listed in clause (i)(IV) for calendar year 2012.

(3) Applicable percentages

(A) Provision of estimate of volumes of gasoline sales
Not later than October 31 of each of calendar years 2005 through 2021, the Administrator of the Energy Information
Administration shall provide to the Administrator of the Environmental Protection Agency an estimate, with respect to the

following calendar year, of the volumes of transportation fuel, biomass-based diesel, and cellulosic biofuel projected to
be sold or introduced into commerce in the United States.

(B) Determination of applicable percentages

(i) In general
Not later than November 30 of each of calendar years 2005 through 2021, based on the estimate provided under
subparagraph (A), the Administrator of the Environmental Protection Agency shall determine and publish in the Federal

Register, with respect to the following calendar year, the renewable fuel obligation that ensures that the requirements
of paragraph (2) are met.

(ii) Required elements

The renewable fuel obligation determined for a calendar year under clause (i) shall--
(I) be applicable to refineries, blenders, and importers, as appropriate;

(IT) be expressed in terms of a volume percentage of transportation fuel sold or introduced into commerce in the
United States; and

(IID) subject to subparagraph (C)(i), consist of a single applicable percentage that applies to all categories of persons
specified in subclause (I).
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(C) Adjustments

In determining the applicable percentage for a calendar year, the Administrator shall make adjustments--
(i) to prevent the imposition of redundant obligations on any person specified in subparagraph (B)(ii)(I); and

(ii) to account for the use of renewable fuel during the previous calendar year by small refineries that are exempt under
paragraph (9).

(4) Modification of greenhouse gas reduction percentages

(A) In general

The Administrator may, in the regulations under the last sentence of paragraph (2)(A)(i), adjust the 20 percent, 50 percent,
and 60 percent reductions in lifecycle greenhouse gas emissions specified in paragraphs (2)(A)(i) (relating to renewable
fuel), (1)(D) (relating to biomass-based diesel), (1)(B)(i) (relating to advanced biofuel), and (1)(E) (relating to cellulosic
biofuel) to a lower percentage. For the 50 and 60 percent reductions, the Administrator may make such an adjustment only
if he determines that generally such reduction is not commercially feasible for fuels made using a variety of feedstocks,
technologies, and processes to meet the applicable reduction.

(B) Amount of adjustment

In promulgating regulations under this paragraph, the specified 50 percent reduction in greenhouse gas emissions from
advanced biofuel and in biomass-based diesel may not be reduced below 40 percent. The specified 20 percent reduction
in greenhouse gas emissions from renewable fuel may not be reduced below 10 percent, and the specified 60 percent
reduction in greenhouse gas emissions from cellulosic biofuel may not be reduced below 50 percent.

(C) Adjusted reduction levels

An adjustment under this paragraph to a percent less than the specified 20 percent greenhouse gas reduction for renewable
fuel shall be the minimum possible adjustment, and the adjusted greenhouse gas reduction shall be established by the
Administrator at the maximum achievable level, taking cost in consideration, for natural gas fired corn-based ethanol
plants, allowing for the use of a variety of technologies and processes. An adjustment in the 50 or 60 percent greenhouse
gas levels shall be the minimum possible adjustment for the fuel or fuels concerned, and the adjusted greenhouse gas
reduction shall be established at the maximum achievable level, taking cost in consideration, allowing for the use of a
variety of feedstocks, technologies, and processes.

(D) 5-year review
Whenever the Administrator makes any adjustment under this paragraph, not later than 5 years thereafter he shall review

and revise (based upon the same criteria and standards as required for the initial adjustment) the regulations establishing
the adjusted level.
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(E) Subsequent adjustments

After the Administrator has promulgated a final rule under the last sentence of paragraph (2)(A)(i) with respect to the
method of determining lifecycle greenhouse gas emissions, except as provided in subparagraph (D), the Administrator
may not adjust the percent greenhouse gas reduction levels unless he determines that there has been a significant change in
the analytical methodology used for determining the lifecycle greenhouse gas emissions. If he makes such determination,

he may adjust the 20, 50, or 60 percent reduction levels through rulemaking using the criteria and standards set forth in
this paragraph.

(F) Limit on upward adjustments

If, under subparagraph (D) or (E), the Administrator revises a percent level adjusted as provided in subparagraphs (A),
(B), and (C) to a higher percent, such higher percent may not exceed the applicable percent specified in paragraph (2)(A)

(@, (D), (H(B)(), or (1)(E).

(G) Applicability of adjustments

If the Administrator adjusts, or revises, a percent level referred to in this paragraph or makes a change in the analytical
methodology used for determining the lifecycle greenhouse gas emissions, such adjustment, revision, or change (or any
combination thereof) shall only apply to renewable fuel from new facilities that commence construction after the effective
date of such adjustment, revision, or change.

(5) Credit program

(A) In general

The regulations promulgated under paragraph (2)(A) shall provide--

(i) for the generation of an appropriate amount of credits by any person that refines, blends, or imports gasoline that
contains a quantity of renewable fuel that is greater than the quantity required under paragraph (2);

(ii) for the generation of an appropriate amount of credits for biodiesel; and
(iii) for the generation of credits by small refineries in accordance with paragraph (9)(C).

(B) Use of credits

A person that generates credits under subparagraph (A) may use the credits, or transfer all or a portion of the credits to
another person, for the purpose of complying with paragraph (2).

(C) Duration of credits
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A credit generated under this paragraph shall be valid to show compliance for the 12 months as of the date of generation.

(D) Inability to generate or purchase sufficient credits
The regulations promulgated under paragraph (2)(A) shall include provisions allowing any person that is unable to generate

or purchase sufficient credits to meet the requirements of paragraph (2) to carry forward a renewable fuel deficit on
condition that the person, in the calendar year following the year in which the renewable fuel deficit is created--

(i) achieves compliance with the renewable fuel requirement under paragraph (2); and
(ii) generates or purchases additional renewable fuel credits to offset the renewable fuel deficit of the previous year.

(E) Credits for additional renewable fuel
The Administrator may issue regulations providing: (i) for the generation of an appropriate amount of credits by any person
that refines, blends, or imports additional renewable fuels specified by the Administrator; and (ii) for the use of such credits

by the generator, or the transfer of all or a portion of the credits to another person, for the purpose of complying with
paragraph (2).

(6) Seasonal variations in renewable fuel use

(A) Study

For each of calendar years 2006 through 2012, the Administrator of the Energy Information Administration shall conduct a
study of renewable fuel blending to determine whether there are excessive seasonal variations in the use of renewable fuel.

(B) Regulation of excessive seasonal variations

If, for any calendar year, the Administrator of the Energy Information Administration, based on the study under
subparagraph (A), makes the determinations specified in subparagraph (C), the Administrator of the Environmental
Protection Agency shall promulgate regulations to ensure that 25 percent or more of the quantity of renewable fuel

necessary to meet the requirements of paragraph (2) is used during each of the 2 periods specified in subparagraph (D)
of each subsequent calendar year.

(C) Determinations

The determinations referred to in subparagraph (B) are that--

(i) less than 25 percent of the quantity of renewable fuel necessary to meet the requirements of paragraph (2) has been
used during 1 of the 2 periods specified in subparagraph (D) of the calendar year;

(ii) a pattern of excessive seasonal variation described in clause (i) will continue in subsequent calendar years; and
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(iii) promulgating regulations or other requirements to impose a 25 percent or more seasonal use of renewable fuels
will not prevent or interfere with the attainment of national ambient air quality standards or significantly increase the
price of motor fuels to the consumer.

(D) Periods

The 2 periods referred to in this paragraph are--
(i) April through September; and
(ii) January through March and October through December.

(E) Exclusion

Renewable fuel blended or consumed in calendar year 2006 in a State that has received a waiver under section 7543(b) of
this title shall not be included in the study under subparagraph (A).

(F) State exemption from seasonality requirements
Notwithstanding any other provision of law, the seasonality requirement relating to renewable fuel use established by this

paragraph shall not apply to any State that has received a waiver under section 7543(b) of this title or any State dependent
on refineries in such State for gasoline supplies.

(7) Waivers

(A) In general
The Administrator, in consultation with the Secretary of Agriculture and the Secretary of Energy, may waive the
requirements of paragraph (2) in whole or in part on petition by one or more States, by any person subject to the

requirements of this subsection, or by the Administrator on his own motion by reducing the national quantity of renewable
fuel required under paragraph (2)--

(i) based on a determination by the Administrator, after public notice and opportunity for comment, that implementation
of the requirement would severely harm the economy or environment of a State, a region, or the United States; or

(ii) based on a determination by the Administrator, after public notice and opportunity for comment, that there is an

inadequate domestic supply.

(B) Petitions for waivers
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The Administrator, in consultation with the Secretary of Agriculture and the Secretary of Energy, shall approve or
disapprove a petition for a waiver of the requirements of paragraph (2) within 90 days after the date on which the petition
is received by the Administrator.

(C) Termination of waivers

A waiver granted under subparagraph (A) shall terminate after 1 year, but may be renewed by the Administrator after
consultation with the Secretary of Agriculture and the Secretary of Energy.

(D) Cellulosic biofuel

(i) For any calendar year for which the projected volume of cellulosic biofuel production is less than the minimum
applicable volume established under paragraph (2)(B), as determined by the Administrator based on the estimate
provided under paragraph (3)(A), not later than November 30 of the preceding calendar year, the Administrator shall
reduce the applicable volume of cellulosic biofuel required under paragraph (2)(B) to the projected volume available
during that calendar year. For any calendar year in which the Administrator makes such a reduction, the Administrator
may also reduce the applicable volume of renewable fuel and advanced biofuels requirement established under paragraph
(2)(B) by the same or a lesser volume.

(il) Whenever the Administrator reduces the minimum cellulosic biofuel volume under this subparagraph, the
Administrator shall make available for sale cellulosic biofuel credits at the higher of $0.25 per gallon or the amount by
which $3.00 per gallon exceeds the average wholesale price of a gallon of gasoline in the United States. Such amounts
shall be adjusted for inflation by the Administrator for years after 2008.

(iii) Eighteen months after December 19, 2007, the Administrator shall promulgate regulations to govern the issuance
of credits under this subparagraph. The regulations shall set forth the method for determining the exact price of credits
in the event of a waiver. The price of such credits shall not be changed more frequently than once each quarter. These
regulations shall include such provisions, including limiting the credits' uses and useful life, as the Administrator
deems appropriate to assist market liquidity and transparency, to provide appropriate certainty for regulated entities
and renewable fuel producers, and to limit any potential misuse of cellulosic biofuel credits to reduce the use of
other renewable fuels, and for such other purposes as the Administrator determines will help achieve the goals of this
subsection. The regulations shall limit the number of cellulosic biofuel credits for any calendar year to the minimum
applicable volume (as reduced under this subparagraph) of cellulosic biofuel for that year.

(E) Biomass-based diesel

(i) Market evaluation

The Administrator, in consultation with the Secretary of Energy and the Secretary of Agriculture, shall periodically
evaluate the impact of the biomass-based diesel requirements established under this paragraph on the price of diesel fuel.

(i) Waiver
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If the Administrator determines that there is a significant renewable feedstock disruption or other market circumstances
that would make the price of biomass-based diesel fuel increase significantly, the Administrator, in consultation with
the Secretary of Energy and the Secretary of Agriculture, shall issue an order to reduce, for up to a 60-day period, the
quantity of biomass-based diesel required under subparagraph (A) by an appropriate quantity that does not exceed 15
percent of the applicable annual requirement for biomass-based diesel. For any calendar year in which the Administrator
makes a reduction under this subparagraph, the Administrator may also reduce the applicable volume of renewable fuel
and advanced biofuels requirement established under paragraph (2)(B) by the same or a lesser volume.

(iii) Extensions

If the Administrator determines that the feedstock disruption or circumstances described in clause (ii) is continuing
beyond the 60-day period described in clause (ii) or this clause, the Administrator, in consultation with the Secretary
of Energy and the Secretary of Agriculture, may issue an order to reduce, for up to an additional 60-day period, the

quantity of biomass-based diesel required under subparagraph (A) by an appropriate quantity that does not exceed an
additional 15 percent of the applicable annual requirement for biomass-based diesel.

(F) Modification of applicable volumes

For any of the tables in paragraph (2)(B), if the Administrator waives--
(i) at least 20 percent of the applicable volume requirement set forth in any such table for 2 consecutive years; or

(ii) at least 50 percent of such volume requirement for a single year,
the Administrator shall promulgate a rule (within 1 year after issuing such waiver) that modifies the applicable
volumes set forth in the table concerned for all years following the final year to which the waiver applies, except that

no such modification in applicable volumes shall be made for any year before 2016. In promulgating such a rule, the
Administrator shall comply with the processes, criteria, and standards set forth in paragraph (2)(B)(ii).

(8) Study and waiver for initial year of program

(A) In general

Not later than 180 days after August 8, 2005, the Secretary of Energy shall conduct for the Administrator a study assessing
whether the renewable fuel requirement under paragraph (2) will likely result in significant adverse impacts on consumers
in 2006, on a national, regional, or State basis.

(B) Required evaluations

The study shall evaluate renewable fuel--

(i) supplies and prices;
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(ii) blendstock supplies; and
(iii) supply and distribution system capabilities.

(C) Recommendations by the Secretary
Based on the results of the study, the Secretary of Energy shall make specific recommendations to the Administrator

concerning waiver of the requirements of paragraph (2), in whole or in part, to prevent any adverse impacts described in
subparagraph (A).

(D) Waiver

(i) In general

Not later than 270 days after August 8, 2005, the Administrator shall, if and to the extent recommended by the Secretary
of Energy under subparagraph (C), waive, in whole or in part, the renewable fuel requirement under paragraph (2) by
reducing the national quantity of renewable fuel required under paragraph (2) in calendar year 2006.

(ii) No effect on waiver authority

Clause (i) does not limit the authority of the Administrator to waive the requirements of paragraph (2) in whole, or in
part, under paragraph (7).

(9) Small refineries
(A) Temporary exemption

(i) In general

The requirements of paragraph (2) shall not apply to small refineries until calendar year 2011.
(ii) Extension of exemption

(I) Study by Secretary of Energy

Not later than December 31, 2008, the Secretary of Energy shall conduct for the Administrator a study to determine
whether compliance with the requirements of paragraph (2) would impose a disproportionate economic hardship on
small refineries.

(IT) Extension of exemption
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In the case of a small refinery that the Secretary of Energy determines under subclause (I) would be subject to a
disproportionate economic hardship if required to comply with paragraph (2), the Administrator shall extend the
exemption under clause (i) for the small refinery for a period of not less than 2 additional years.

(B) Petitions based on disproportionate economic hardship

(i) Extension of exemption

A small refinery may at any time petition the Administrator for an extension of the exemption under subparagraph (A)
for the reason of disproportionate economic hardship.

(ii) Evaluation of petitions

In evaluating a petition under clause (i), the Administrator, in consultation with the Secretary of Energy, shall consider
the findings of the study under subparagraph (A)(ii) and other economic factors.

(iii) Deadline for action on petitions

The Administrator shall act on any petition submitted by a small refinery for a hardship exemption not later than 90
days after the date of receipt of the petition.

(C) Credit program
If a small refinery notifies the Administrator that the small refinery waives the exemption under subparagraph (A), the

regulations promulgated under paragraph (2)(A) shall provide for the generation of credits by the small refinery under
paragraph (5) beginning in the calendar year following the date of notification.

(D) Opt-in for small refineries

A small refinery shall be subject to the requirements of paragraph (2) if the small refinery notifies the Administrator that
the small refinery waives the exemption under subparagraph (A).

(10) Ethanol market concentration analysis
(A) Analysis

(i) In general

Not later than 180 days after August 8, 2005, and annually thereafter, the Federal Trade Commission shall perform a
market concentration analysis of the ethanol production industry using the Herfindahl-Hirschman Index to determine
whether there is sufficient competition among industry participants to avoid price-setting and other anticompetitive
behavior.
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter III. General Provisions

42 U.S.C.A. § 7607
§ 7607. Administrative proceedings and judicial review

Currentness

(a) Administrative subpenas; confidentiality; witnesses

In connection with any determination under section 7410(f) of this title, or for purposes of obtaining information under section
7521(b)(4) Uor 7545(c)(3) of this title, any investigation, monitoring, reporting requirement, entry, compliance inspection, or
administrative enforcement proceeding under the 2 chapter (including but not limited to section 7413, section 7414, section

7420, section 7429, section 7477, section 7524, section 7525, section 7542, section 7603, or section 7606 of this title),, 3 the
Administrator may issue subpenas for the attendance and testimony of witnesses and the production of relevant papers, books,
and documents, and he may administer oaths. Except for emission data, upon a showing satisfactory to the Administrator by such
owner or operator that such papers, books, documents, or information or particular part thereof, if made public, would divulge
trade secrets or secret processes of such owner or operator, the Administrator shall consider such record, report, or information
or particular portion thereof confidential in accordance with the purposes of section 1905 of Title 18, except that such paper,
book, document, or information may be disclosed to other officers, employees, or authorized representatives of the United States
concerned with carrying out this chapter, to persons carrying out the National Academy of Sciences' study and investigation
provided for in section 7521(c) of this title, or when relevant in any proceeding under this chapter. Witnesses summoned shall
be paid the same fees and mileage that are paid witnesses in the courts of the United States. In case of contumacy or refusal

to obey a subpena served upon any person under this subparagraph4, the district court of the United States for any district
in which such person is found or resides or transacts business, upon application by the United States and after notice to such
person, shall have jurisdiction to issue an order requiring such person to appear and give testimony before the Administrator
to appear and produce papers, books, and documents before the Administrator, or both, and any failure to obey such order of
the court may be punished by such court as a contempt thereof.

(b) Judicial review

(1) A petition for review of action of the Administrator in promulgating any national primary or secondary ambient air quality
standard, any emission standard or requirement under section 7412 of this title, any standard of performance or requirement

under section 7411 of this title,, 3 any standard under section 7521 of this title (other than a standard required to be prescribed

under section 7521(b)(1) of this title), any determination under section 7521(b)(5) I of this title, any control or prohibition
under section 7545 of this title, any standard under section 7571 of this title, any rule issued under section 7413, 7419, or under
section 7420 of this title, or any other nationally applicable regulations promulgated, or final action taken, by the Administrator
under this chapter may be filed only in the United States Court of Appeals for the District of Columbia. A petition for review
of the Administrator's action in approving or promulgating any implementation plan under section 7410 of this title or section
7411(d) of this title, any order under section 7411(j) of this title, under section 7412 of this title, under section 7419 of this title,
or under section 7420 of this title, or his action under section 1857c-10(c)(2)(A), (B), or (C) of this title (as in effect before
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August 7, 1977) or under regulations thereunder, or revising regulations for enhanced monitoring and compliance certification
programs under section 7414(a)(3) of this title, or any other final action of the Administrator under this chapter (including any
denial or disapproval by the Administrator under subchapter 1) which is locally or regionally applicable may be filed only in
the United States Court of Appeals for the appropriate circuit. Notwithstanding the preceding sentence a petition for review of
any action referred to in such sentence may be filed only in the United States Court of Appeals for the District of Columbia
if such action is based on a determination of nationwide scope or effect and if in taking such action the Administrator finds
and publishes that such action is based on such a determination. Any petition for review under this subsection shall be filed
within sixty days from the date notice of such promulgation, approval, or action appears in the Federal Register, except that
if such petition is based solely on grounds arising after such sixtieth day, then any petition for review under this subsection
shall be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the Administrator of any
otherwise final rule or action shall not affect the finality of such rule or action for purposes of judicial review nor extend the
time within which a petition for judicial review of such rule or action under this section may be filed, and shall not postpone
the effectiveness of such rule or action.

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) shall not be subject to
judicial review in civil or criminal proceedings for enforcement. Where a final decision by the Administrator defers performance
of any nondiscretionary statutory action to a later time, any person may challenge the deferral pursuant to paragraph (1).

(c) Additional evidence

In any judicial proceeding in which review is sought of a determination under this chapter required to be made on the record
after notice and opportunity for hearing, if any party applies to the court for leave to adduce additional evidence, and shows to
the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to
adduce such evidence in the proceeding before the Administrator, the court may order such additional evidence (and evidence

in rebuttal thereof) to be taken before the Administrator, in such manner and upon such terms and conditions as to > the court
may deem proper. The Administrator may modify his findings as to the facts, or make new findings, by reason of the additional
evidence so taken and he shall file such modified or new findings, and his recommendation, if any, for the modification or
setting aside of his original determination, with the return of such additional evidence.

(d) Rulemaking
(1) This subsection applies to--
(A) the promulgation or revision of any national ambient air quality standard under section 7409 of this title,
(B) the promulgation or revision of an implementation plan by the Administrator under section 7410(c) of this title,

(C) the promulgation or revision of any standard of performance under section 7411 of this title, or emission standard or
limitation under section 7412(d) of this title, any standard under section 7412(f) of this title, or any regulation under section
7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n) of this title,

(D) the promulgation of any requirement for solid waste combustion under section 7429 of this title,
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(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section 7545 of this title,
(F) the promulgation or revision of any aircraft emission standard under section 7571 of this title,
(G) the promulgation or revision of any regulation under subchapter IV-A (relating to control of acid deposition),

(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders under section 7419 of this title
(but not including the granting or denying of any such order),

(I) promulgation or revision of regulations under subchapter VI of (relating to stratosphere and ozone protection),

(J) promulgation or revision of regulations under part C of subchapter I (relating to prevention of significant deterioration
of air quality and protection of visibility),

(K) promulgation or revision of regulations under section 7521 of this title and test procedures for new motor vehicles or
engines under section 7525 of this title, and the revision of a standard under section 7521(a)(3) of this title,

(L) promulgation or revision of regulations for noncompliance penalties under section 7420 of this title,

(M) promulgation or revision of any regulations promulgated under section 7541 of this title (relating to warranties and
compliance by vehicles in actual use),

(N) action of the Administrator under section 7426 of this title (relating to interstate pollution abatement),

(O) the promulgation or revision of any regulation pertaining to consumer and commercial products under section 7511b(e)
of this title,

(P) the promulgation or revision of any regulation pertaining to field citations under section 7413(d)(3) of this title,

(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean-fuel vehicle, clean-fuel fleet, and
clean fuel programs under part C of subchapter II,

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles under section 7547
of this title,

(S) the promulgation or revision of any regulation relating to motor vehicle compliance program fees under section 7552
of this title,
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(T) the promulgation or revision of any regulation under subchapter IV-A (relating to acid deposition),
(U) the promulgation or revision of any regulation under section 7511b(f) of this title pertaining to marine vessels, and

(V) such other actions as the Administrator may determine.

The provisions of section 553 through 557 and section 706 of Title 5 shall not, except as expressly provided in this subsection,
apply to actions to which this subsection applies. This subsection shall not apply in the case of any rule or circumstance referred
to in subparagraphs (A) or (B) of subsection 553(b) of Title 5.

(2) Not later than the date of proposal of any action to which this subsection applies, the Administrator shall establish a
rulemaking docket for such action (hereinafter in this subsection referred to as a “rule”). Whenever a rule applies only within
a particular State, a second (identical) docket shall be simultaneously established in the appropriate regional office of the
Environmental Protection Agency.

(3) In the case of any rule to which this subsection applies, notice of proposed rulemaking shall be published in the Federal
Register, as provided under section 553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and shall
specify the period available for public comment (hereinafter referred to as the “comment period”). The notice of proposed
rulemaking shall also state the docket number, the location or locations of the docket, and the times it will be open to public
inspection. The statement of basis and purpose shall include a summary of--

(A) the factual data on which the proposed rule is based;
(B) the methodology used in obtaining the data and in analyzing the data; and

(C) the major legal interpretations and policy considerations underlying the proposed rule.

The statement shall also set forth or summarize and provide a reference to any pertinent findings, recommendations, and
comments by the Scientific Review Committee established under section 7409(d) of this title and the National Academy of
Sciences, and, if the proposal differs in any important respect from any of these recommendations, an explanation of the reasons
for such differences. All data, information, and documents referred to in this paragraph on which the proposed rule relies shall
be included in the docket on the date of publication of the proposed rule.

(4)(A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at reasonable times
specified in the notice of proposed rulemaking. Any person may copy documents contained in the docket. The Administrator
shall provide copying facilities which may be used at the expense of the person seeking copies, but the Administrator may waive
or reduce such expenses in such instances as the public interest requires. Any person may request copies by mail if the person
pays the expenses, including personnel costs to do the copying.

(B)(i) Promptly upon receipt by the agency, all written comments and documentary information on the proposed rule received
from any person for inclusion in the docket during the comment period shall be placed in the docket. The transcript of public
hearings, if any, on the proposed rule shall also be included in the docket promptly upon receipt from the person who transcribed

ADD-18


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7511B&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS553&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS557&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS553&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7409&originatingDoc=NE28DB3F0AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06 

S TRIE AR s ProeerA9° AU 2O A0ESA S ™ jed: 06/00/2023  Page 21 of 45

such hearings. All documents which become available after the proposed rule has been published and which the Administrator
determines are of central relevance to the rulemaking shall be placed in the docket as soon as possible after their availability.

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and Budget for any interagency
review process prior to proposal of any such rule, all documents accompanying such drafts, and all written comments thereon
by other agencies and all written responses to such written comments by the Administrator shall be placed in the docket no later
than the date of proposal of the rule. The drafts of the final rule submitted for such review process prior to promulgation and
all such written comments thereon, all documents accompanying such drafts, and written responses thereto shall be placed in
the docket no later than the date of promulgation.

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to submit written
comments, data, or documentary information; (ii) the Administrator shall give interested persons an opportunity for the oral
presentation of data, views, or arguments, in addition to an opportunity to make written submissions; (iii) a transcript shall be
kept of any oral presentation; and (iv) the Administrator shall keep the record of such proceeding open for thirty days after
completion of the proceeding to provide an opportunity for submission of rebuttal and supplementary information.

(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that referred to in paragraph
(3) with respect to a proposed rule and (ii) an explanation of the reasons for any major changes in the promulgated rule from
the proposed rule.

(B) The promulgated rule shall also be accompanied by a response to each of the significant comments, criticisms, and new
data submitted in written or oral presentations during the comment period.

(C) The promulgated rule may not be based (in part or whole) on any information or data which has not been placed in the
docket as of the date of such promulgation.

(7)(A) The record for judicial review shall consist exclusively of the material referred to in paragraph (3), clause (i) of paragraph
(4)(B), and subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure which was raised with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review. If the person raising an objection can demonstrate to the
Administrator that it was impracticable to raise such objection within such time or if the grounds for such objection arose after
the period for public comment (but within the time specified for judicial review) and if such objection is of central relevance
to the outcome of the rule, the Administrator shall convene a proceeding for reconsideration of the rule and provide the same
procedural rights as would have been afforded had the information been available at the time the rule was proposed. If the
Administrator refuses to convene such a proceeding, such person may seek review of such refusal in the United States court of
appeals for the appropriate circuit (as provided in subsection (b)). Such reconsideration shall not postpone the effectiveness of
the rule. The effectiveness of the rule may be stayed during such reconsideration, however, by the Administrator or the court
for a period not to exceed three months.

(8) The sole forum for challenging procedural determinations made by the Administrator under this subsection shall be in the
United States court of appeals for the appropriate circuit (as provided in subsection (b)) at the time of the substantive review
of the rule. No interlocutory appeals shall be permitted with respect to such procedural determinations. In reviewing alleged

ADD-19



8 TE0E AfminiRtieys profepdings AR DN ADE3CA § "% jled: 06/00/2023  Page 22 of 45

procedural errors, the court may invalidate the rule only if the errors were so serious and related to matters of such central
relevance to the rule that there is a substantial likelihood that the rule would have been significantly changed if such errors
had not been made.

(9) In the case of review of any action of the Administrator to which this subsection applies, the court may reverse any such
action found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or

(D) without observance of procedure required by law, if (i) such failure to observe such procedure is arbitrary or capricious,
(i1) the requirement of paragraph (7)(B) has been met, and (iii) the condition of the last sentence of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which this subsection applies which requires promulgation less than
six months after date of proposal may be extended to not more than six months after date of proposal by the Administrator
upon a determination that such extension is necessary to afford the public, and the agency, adequate opportunity to carry out
the purposes of this subsection.

(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which occurs after ninety
days after August 7, 1977.

(e) Other methods of judicial review not authorized

Nothing in this chapter shall be construed to authorize judicial review of regulations or orders of the Administrator under this
chapter, except as provided in this section.

(f) Costs

In any judicial proceeding under this section, the court may award costs of litigation (including reasonable attorney and expert
witness fees) whenever it determines that such award is appropriate.

(g) Stay, injunction, or similar relief in proceedings relating to noncompliance penalties

In any action respecting the promulgation of regulations under section 7420 of this title or the administration or enforcement
of section 7420 of this title no court shall grant any stay, injunctive, or similar relief before final judgment by such court in
such action.

(h) Public participation
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It is the intent of Congress that, consistent with the policy of subchapter II of chapter 5 of Title 5, the Administrator in
promulgating any regulation under this chapter, including a regulation subject to a deadline, shall ensure a reasonable period

for public participation of at least 30 days, except as otherwise expressly provided in section 6 7407(d), 7502(a), 7511(a) and
(b), and 7512(a) and (b) of this title.

CREDIT(S)
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Title III, § 302(a), Nov. 18, 1971, 85 Stat. 464; Pub.L. 93-319, § 6(c), June 22, 1974, 88 Stat. 259; Pub.L. 95-95, Title III, §§
303(d), 305(a), (¢), (f) to (h), Aug. 7, 1977, 91 Stat. 772, 776, 777; Pub.L. 95-190, § 14(a)(79), (80), Nov. 16, 1977, 91 Stat.
1404; Pub.L. 101-549, Title I, §§ 108(p), 110(5), Title 111, § 302(g), (h), Title VIL, §§ 702(c), 703, 706, 707(h), 710(b), Nov.
15, 1990, 104 Stat. 2469, 2470, 2574, 2681-2684.)

Footnotes
1 Repealed. See References in Text notes set out under this section.
2 So in original. Probably should be “this”.
3 So in original.
4 So in original. Probably should be “subsection,”.
5 So in original. The word “to” probably should not appear.
6 So in original. Probably should be “sections”.

42 U.S.C.A. § 7607, 42 USCA § 7607
Current through P.L. 118-3. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart K. Renewable Fuel Standard [Reserved] (Refs & Annos)

40 C.F.R. § 80.1163
§ 80.1163 [Reserved by 85 FR 78467]
Effective: January 1, 2022

Currentness

Credits
[85 FR 78467, Dec. 4, 2020]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66 FR
17262, March 29, 2001; 71 FR 31959, June 2, 2006; 72 FR 8542, Feb. 26, 2007; 77 FR 75879, Dec. 26, 2012; 85 FR 78467,
Dec. 4, 2020, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a).

Current through June 6, 2023, 88 FR 36975, with the exception of Title 15, which is current through May 19, 2023, 88 FR
32615. Some sections may be more current. See credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart M. Renewable Fuel Standard (Refs & Annos)

40 C.F.R. § 80.1405
§ 80.1405 What are the Renewable Fuel Standards?

Effective: August 30, 2022
Currentness

<For holding regarding vacation of parts of the amendment by 77 FR 1324, effective January 9, 2012,
see American Petroleum Institute v. EPA, --- F. 3d --- (D.C. Cir., Jan. 25, 2013), holding that the “EPA’s
2012 projection of cellulosic biofuel production was in excess of the agency’s statutory authority” .>

(a)(1) Renewable Fuel Standards for 2010.

(1) The value of the cellulosic biofuel standard for 2010 shall be 0.004 percent.

(i1) The value of the biomass-based diesel standard for 2010 shall be 1.10 percent.

(iii) The value of the advanced biofuel standard for 2010 shall be 0.61 percent.

(iv) The value of the renewable fuel standard for 2010 shall be 8.25 percent.

(2) Renewable Fuel Standards for 2011.

(i) [Reserved by 80 FR 77517]

(i1) The value of the biomass-based diesel standard for 2011 shall be 0.69 percent.

(ii1) The value of the advanced biofuel standard for 2011 shall be 0.78 percent.

(iv) The value of the renewable fuel standard for 2011 shall be 8.01 percent.

(3) Renewable Fuel Standards for 2012.
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(1) [Reserved by 78 FR 49830]

(i1) The value of the biomass-based diesel standard for 2012 shall be 0.91 percent.
(iii) The value of the advanced biofuel standard for 2012 shall be 1.21 percent.
(iv) The value of the renewable fuel standard for 2012 shall be 9.23 percent.

(4) Renewable Fuel Standards for 2013.

(i) The value of the cellulosic biofuel standard for 2013 shall be 0.0005 percent.
(i1) The value of the biomass-based diesel standard for 2013 shall be 1.13 percent.
(iii) The value of the advanced biofuel standard for 2013 shall be 1.62 percent.
(iv) The value of the renewable fuel standard for 2013 shall be 9.74 percent.

(5) Renewable Fuel Standards for 2014.

(1) The value of the cellulosic biofuel standard for 2014 shall be 0.019 percent.
(i1) The value of the biomass-based diesel standard for 2014 shall be 1.41 percent.
(iii) The value of the advanced biofuel standard for 2014 shall be 1.51 percent.
(iv) The value of the renewable fuel standard for 2014 shall be 9.19 percent.

(6) Renewable Fuel Standards for 2015.

(1) The value of the cellulosic biofuel standard for 2015 shall be 0.069 percent.
(i1) The value of the biomass-based diesel standard for 2015 shall be 1.49 percent.

(iii) The value of the advanced biofuel standard for 2015 shall be 1.62 percent.
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(iv) The value of the renewable fuel standard for 2015 shall be 9.52 percent.

(7) Renewable Fuel Standards for 2016.

(1) The value of the cellulosic biofuel standard for 2016 shall be 0.128 percent.
(i1) The value of the biomass-based diesel standard for 2016 shall be 1.59 percent.
(iii) The value of the advanced biofuel standard for 2016 shall be 2.01 percent.
(iv) The value of the renewable fuel standard for 2016 shall be 10.10 percent.

(8) Renewable Fuel Standards for 2017.

(1) The value of the cellulosic biofuel standard for 2017 shall be 0.173 percent.
(i1) The value of the biomass-based diesel standard for 2017 shall be 1.67 percent.
(iii) The value of the advanced biofuel standard for 2017 shall be 2.38 percent.
(iv) The value of the renewable fuel standard for 2017 shall be 10.70 percent.

(9) Renewable Fuel Standards for 2018.

(i) The value of the cellulosic biofuel standard for 2018 shall be 0.159 percent.
(i1) The value of the biomass-based diesel standard for 2018 shall be 1.74 percent.
(ii1) The value of the advanced biofuel standard for 2018 shall be 2.37 percent.
(iv) The value of the renewable fuel standard for 2018 shall be 10.67 percent.
(10) Renewable Fuel Standards for 2019.

(i) The value of the cellulosic biofuel standard for 2019 shall be 0.230 percent.
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(i1) The value of the biomass-based diesel standard for 2019 shall be 1.73 percent.
(iii) The value of the advanced biofuel standard for 2019 shall be 2.71 percent.
(iv) The value of the renewable fuel standard for 2019 shall be 10.97 percent.
(11) Renewable Fuel Standards for 2020.

(i) The value of the cellulosic biofuel standard for 2020 shall be 0.32 percent.

(i1) The value of the biomass-based diesel standard for 2020 shall be 2.30 percent.
(iii) The value of the advanced biofuel standard for 2020 shall be 2.93 percent.
(iv) The value of the renewable fuel standard for 2020 shall be 10.82 percent.
(12) Renewable Fuel Standards for 2021.

(i) The value of the cellulosic biofuel standard for 2021 shall be 0.33 percent.

(i1) The value of the biomass-based diesel standard for 2021 shall be 2.16 percent.
(ii1) The value of the advanced biofuel standard for 2021 shall be 3.00 percent.
(iv) The value of the renewable fuel standard for 2021 shall be 11.19 percent.
(13) Renewable Fuel Standards for 2022.

(1) The value of the cellulosic biofuel standard for 2022 shall be 0.35 percent.

(i1) The value of the biomass-based diesel standard for 2022 shall be 2.33 percent.
(iii) The value of the advanced biofuel standard for 2022 shall be 3.16 percent.

(iv) The value of the renewable fuel standard for 2022 shall be 11.59 percent.
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(v) The value of the supplemental total renewable fuel standard for 2022 shall be 0.14 percent.

(b) EPA will calculate the value of the annual standards and publish these values in the Federal Register by November 30 of
the year preceding the compliance period.

(c) EPA will calculate the annual renewable fuel percentage standards using the following equations:

EFvcni
(G, - RG) +(G5, - RGS,) - GB, +(D; - RD,) + (DS, - RDS;) - D,

Stelep , =100 *

Stdgen; = 100 RFVgpn ; %1.5
i (GJ_RGJ:“-I:GSJ_RGS::I_GE"-*{Q!_RQ)"'(DS!_RD&:I—DE:

RFV,5,
(G,- RG) +(G5, - RGS,) - GE, + (D, - RD,) + (DS, - RDS)) - DB,

Stdyg ; =100%

RFVy,
(G- RG,) + (G5, - RGS,) - GE, + (D, - RD,)+ (D5, - RDS,) - D&,

Stelr; =100%
Where:

Stdcg,i = The cellulosic biofuel standard for year i, in percent.
Stdgpp,i = The biomass-based diesel standard for year i, in percent.
Stdag,i = The advanced biofuel standard for year i, in percent.

Stdrg,i = The renewable fuel standard for year i, in percent.
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RFV (g, = Annual volume of cellulosic biofuel required by 42 U.S.C. 7545(0)(2)(B) for year i, or volume as adjusted pursuant
to 42 U.S.C. 7545(0)(7)(D), in gallons.

RFVgRD,; = Annual volume of biomass-based diesel required by 42 U.S.C. 7545 (0)(2)(B) for year i, in gallons.
RFV AR i = Annual volume of advanced biofuel required by 42 U.S.C. 7545(0)(2)(B) for year i, in gallons.
RFVRE,; = Annual volume of renewable fuel required by 42 U.S.C. 7545(0)(2)(B) for year i, in gallons.

G; = Amount of gasoline projected to be used in the 48 contiguous states and Hawaii, in year i, in gallons.

D; = Amount of diesel projected to be used in the 48 contiguous states and Hawaii, in year i, in gallons.

RGj = Amount of renewable fuel blended into gasoline that is projected to be consumed in the 48 contiguous states and Hawaii,

in year i, in gallons.

RD; = Amount of renewable fuel blended into diesel that is projected to be consumed in the 48 contiguous states and Hawaii,

in year i, in gallons.

GS; = Amount of gasoline projected to be used in Alaska or a U.S. territory, in year i, if the state or territory has opted-in or

opts-in, in gallons.

RGS; = Amount of renewable fuel blended into gasoline that is projected to be consumed in Alaska or a U.S. territory, in year

i, if the state or territory opts-in, in gallons.

DS; = Amount of diesel projected to be used in Alaska or a U.S. territory, in year i, if the state or territory has opted-in or

opts-in, in gallons.

RDS; = Amount of renewable fuel blended into diesel that is projected to be consumed in Alaska or a U.S. territory, in year

i, if the state or territory opts-in, in gallons.
GE; = The total amount of gasoline projected to be exempt in year i, in gallons, per §§ 80.1441 and 80.1442.

DE; = The total amount of diesel fuel projected to be exempt in year i, in gallons, per §§ 80.1441 and 80.1442.

(d) The price for cellulosic biofuel waiver credits will be calculated in accordance with § 80.1456(d) and published on EPA's
Web site.

Credits

[75 FR 26036, May 10, 2010; 75 FR 76828, Dec. 9,2010; 77 FR 1354, Jan. 9,2012; 78 FR 49830, Aug. 15,2013; 79 FR 25031,
May 2, 2014; 80 FR 18140, April 3, 2015; 80 FR 77517, Dec. 14, 2015; 81 FR 89804, Dec. 12, 2016; 82 FR 8500, Jan. 26,
2017; 82 FR 58527, Dec. 12, 2017; 83 FR 63744, Dec. 11, 2018; 85 FR 7074, Feb. 6, 2020; 87 FR 39661, July 1, 2022]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66
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FR 17262, March 29, 2001; 71 FR 31959, June 2, 2006; 72 FR 8542, Feb. 26, 2007; 75 FR 14863, March 26, 2010; 77 FR
75879, Dec. 26, 2012, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a).

Current through June 6, 2023, 88 FR 36975, with the exception of Title 15, which is current through May 19, 2023, 88 FR
32615. Some sections may be more current. See credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart M. Renewable Fuel Standard (Refs & Annos)

40 C.F.R. § 80.1425
§ 80.1425 Renewable Identification Numbers (RINs).

Effective: January 1, 2011
Currentness

RINs generated on or after July 1, 2010 shall not be generated as a 38—digit code, but shall be identified by the information
specified in paragraphs (a) through (i) of this section and introduced into EMTS as data elements during the generation of RINs
pursuant to § 80.1452(b). For RINs generated prior to July 1, 2010, each RIN is a 38—digit code of the following form:

KYYYYCCCCFFFFFBBBBBRRD

SSSSSSSSEEEEEEEE

(a) K is a number identifying the type of RIN as follows:

(1) K has the value of 1 when the RIN is assigned to a volume of renewable fuel pursuant to § 80.1426(¢c) and § 80.1428(a).

(2) K has the value of 2 when the RIN has been separated from a volume of renewable fuel pursuant to § 80.1429.

(b) YYYY is the calendar year in which the RIN was generated.

(c) CCCC is the registration number assigned, according to § 80.1450, to the producer or importer of the batch of renewable fuel.

(d) FFFFF is the registration number assigned, according to § 80.1450, to the facility at which the batch of renewable fuel was
produced or imported.

(e) BBBBB is a serial number assigned to the batch which is chosen by the producer or importer of the batch such that no two
batches have the same value in a given calendar year.

(f) RR is a number representing 10 times the equivalence value of the renewable fuel as specified in § 80.1415.

(g) D is a number determined according to § 80.1426(f) and identifying the type of renewable fuel, as follows:
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(1) D has the value of 3 to denote fuel categorized as cellulosic biofuel.

(2) D has the value of 4 to denote fuel categorized as biomass-based diesel.

(3) D has the value of 5 to denote fuel categorized as advanced biofuel.

(4) D has the value of 6 to denote fuel categorized as renewable fuel.

(5) D has the value of 7 to denote fuel categorized as cellulosic diesel.
(h) SSSSSSSS is a number representing the first gallon—RIN associated with a batch of renewable fuel.
(1) EEEEEEEE is a number representing the last gallon—RIN associated with a volume of renewable fuel.

Credits
[75 FR 26038, May 10, 2010; 75 FR 37733, June 30, 2010; 75 FR 79977, Dec. 21, 2010]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66
FR 17262, March 29, 2001; 71 FR 31959, June 2, 2006; 72 FR 8542, Feb. 26, 2007; 75 FR 14863, March 26, 2010; 77 FR
75879, Dec. 26, 2012, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a).

Notes of Decisions (1)

Current through June 6, 2023, 88 FR 36975, with the exception of Title 15, which is current through May 19, 2023, 88 FR
32615. Some sections may be more current. See credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart M. Renewable Fuel Standard (Refs & Annos)

40 C.F.R. § 80.1431
§ 80.1431 Treatment of invalid RINs.

Effective: August 30, 2022
Currentness

(a) Invalid RINs.

(1) An invalid RIN is a RIN that is any of the following:

(i) A duplicate of a valid RIN.

(i1) Was based on incorrect volumes or volumes that have not been standardized to 60 °F.

(ii1) Has expired, as provided in § 80.1428(c).

(iv) Was based on an incorrect equivalence value.

(v) Deemed invalid under § 80.1467(g).

(vi) Does not represent renewable fuel as defined in § 80.1401.

(vii) Was assigned an incorrect “D” code value under § 80.1426(f) for the associated volume of fuel.

(viii) [Reserved by 79 FR 42115]

(ix) Was otherwise improperly generated.

(2) In the event that the same RIN is transferred to two or more parties, all such RINs are deemed invalid, unless EPA in
its sole discretion determines that some portion of these RINS is valid.
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(3) If any RIN generated for a batch of renewable fuel produced using a biointermediate is invalid, then all RINs generated
for that batch of renewable fuel are deemed invalid, unless EPA in its sole discretion determines that some portion of those
RINSs are valid.

(b) Except as provided in § 80.1473, the following provisions apply in the case of RINs that are invalid:

(1) Upon determination by any party that RINs owned are invalid, the party must keep copies and adjust its records, reports,
and compliance calculations in which the invalid RINs were used. The party must retire the invalid RINs in the applicable
RIN transaction reports under § 80.1451(c)(2) for the quarter in which the RINs were determined to be invalid.

(2) Invalid RINs cannot be used to achieve compliance with the Renewable Volume Obligations of an obligated party or
exporter of renewable fuel, regardless of the party's good faith belief that the RINs were valid at the time they were acquired.

(3) Any valid RINs remaining after invalid RINs are retired must first be applied to correct the transfer of invalid RINs
to another party before applying the valid RINs to meet the party's Renewable Volume Obligations at the end of the
compliance year.

(c) Notwithstanding paragraph (b) of this section, improperly generated RINs may be used for compliance provided that all of
the following conditions and requirements are satisfied and the renewable fuel producer or importer who improperly generated
the RINs demonstrates that the conditions and requirements are satisfied through the reporting and recordkeeping requirements
set forth below, that:

(1) The number of RINs generated for a batch exceeds the number of RINs that should have been properly generated.

(2) The RINs were improperly generated as a result of a broken meter, an inadvertent temperature correction error, or an
inadvertent administrative error.

(3) The renewable fuel producer or importer had in place at the time the RINs were improperly generated a quality
assurance/quality control plan designed to ensure that process measuring equipment such as meters and temperature probes
are properly maintained and to prevent inadvertent administrative errors.

(4) The renewable fuel producer or importer has taken any appropriate additional steps to prevent similar violations from
occurring in the future.

(5) The improperly generated RINs have been transferred to another party.

(6) The renewable fuel producer or importer has not improperly generated RINs for the reasons described in paragraph (c)
(2) of this section on more than five batches during any calendar year.
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(7) All of the following remedial actions have been implemented within 30 days of the EMTS submission date of the
improper RIN generation:

(i) The renewable fuel producer or importer retires an equal number of valid RINs with the same D Code and RIN year
as the properly generated RINs, using an EMTS retire code of 110.

(i1) The renewable fuel producer or importer reports all the following information to EPA via EMTS, which EPA may
make publicly available:

(A) Company name.

(B) Company ID.

(C) Facility name.

(D) Facility ID.

(E) The date the renewable fuel was produced.
(F) The date the RINs were originally generated.
(G) The number of RINs generated.

(H) The number of RINs improperly generated.
(D RIN year.

(J) D codes of generated RINs.

(K) Batch numbers.

(L) EMTS Transaction ID of the original generation.

(M) An explanation of how the violation occurred, and why the improperly generated RINs meet the criteria in
paragraph (c)(2) of this section.

(N) Steps taken to prevent similar violations from occurring in the future.
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(O) Information under paragraphs (c)(3), (c)(4), and (c)(5) of this section.
(P) Any additional information the Administrator may require.

(8) The renewable fuel producer or importer maintains all records relating to the improper RIN generation and the
associated remedial actions taken, including but not limited to any of the following:

(i) All information regarding the generation of invalid RINs, including information that is sufficient to demonstrate that
the improperly generated RINs meet the criteria in paragraph (c)(2) of this section.

(i1) Documents demonstrating that the renewable fuel producer or importer has implemented the quality control/quality
assurance plan required in paragraph (c)(3) of this section, and has taken all appropriate additional steps to prevent similar
violations from occurring in the future.

(iii) All correspondence with EPA.
(iv) All EMTS transactions (Generation, Buy, Sell and Retire).
(v) All Product Transfer Documents (PTDs).

(d) If EPA determines that a renewable fuel producer improperly generated RINs but did not meet the requirements set forth in
paragraph (c) of this section, then the requirements of paragraph (b) of this section apply from the moment that the invalid RINs
were generated in EMTS. Once the RIN generator has identified improperly generated RINs to EPA, then EPA may remove
these improperly generated RINs from EMTS.

Credits
[77 FR 1355, Jan. 9, 2012; 79 FR 42115, July 18, 2014; 85 FR 7076, Feb. 6, 2020; 87 FR 39665, July 1, 2022]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66
FR 17262, March 29, 2001; 71 FR 31959, June 2, 2006; 72 FR 8542, Feb. 26, 2007; 75 FR 14863, March 26, 2010; 77 FR
75879, Dec. 26, 2012, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a).

Current through June 6, 2023, 88 FR 36975, with the exception of Title 15, which is current through May 19, 2023, 88 FR
32615. Some sections may be more current. See credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart M. Renewable Fuel Standard (Refs & Annos)

40 C.F.R. § 80.1434
§ 80.1434 RIN retirement.

Effective: April 6, 2020
Currentness

(a) A RIN must be retired in any of the following cases:

(1) Demonstrate annual compliance. Except as specified in paragraph (b) of this section or § 80.1456, each party that is
an obligated party under § 80.1406 and is obligated to meet the RVO under § 80.1407 must retire a sufficient number of
RINs to demonstrate compliance with an applicable RVO.

(2) Exported renewable fuel. Any exporter of renewable fuel that incurs an ERVO as described in § 80.1430(a) shall retire
RINs pursuant to §§ 80.1430(b) through (g) and 80.1427(c).

(3) Volume error correction. A RIN must be retired when it was based on incorrect volumes or volumes that have not been
standardized to 60 °F as described in § 80.1426(f)(8).

(4) Import volume correction. Where the port of entry volume is the lesser of the two volumes in § 80.1466(¢)(1)(i), the
importer shall calculate the difference between the number of RINs originally assigned by the foreign producer and the
number of RINs calculated under § 80.1426 for the volume of renewable fuel as measured at the port of entry, and retire
that amount of RINs in accordance with § 80.1466(k)(4).

(5) Spillage or disposal of renewable fuels. Except as provided in § 80.1432(c), in the event that a reported spillage or
disposal of any volume of renewable fuel, the owner of the renewable fuel must notify any holder or holders of the attached
RINs and retire a number of gallon—-RINs corresponding to the volume of spilled or disposed of renewable fuel multiplied
by its equivalence value in accordance with § 80.1432(b).

(6) Contaminated or spoiled fuel. In the event that contamination or spoliation of any volume of renewable fuel is reported,
the owner of the renewable fuel must notify any holder or holders of the attached RINs and retire a number of gallon—RINs
corresponding to the volume of contaminated or spoiled renewable fuel multiplied by its equivalence value.

(1) If the equivalence value for the contaminated or spoiled volume may be determined pursuant to § 80.1415 based on its
composition, then the appropriate equivalence value shall be used.
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(ii) If the equivalence value for a contaminated or spoiled volume of renewable fuel cannot be determined, the equivalence
value shall be 1.0.

(iii) If the owner of a volume of renewable fuel that is contaminated or spoiled and reported establishes that no RINs were
generated to represent the volume, then no gallon—RINSs shall be retired.

(7) Delayed RIN generation. In the event that a party generated a delayed RIN as described in § 80.1426(g)(1) through
(4), parties must retire RINs as described in accordance with § 80.1426(g)(5) and (6).

(8) Invalid RIN. In the case that a RIN is invalid as described in § 80.1431(a), the RIN will be considered invalid and
must be retired as described in § 80.1431(b).

(9) Potentially invalid RINs. In the case that a RIN is identified as a PIR under § 80.1474(b)(1), the PIRs or replacement
RINs must be retired as described in § 80.1474(b)(2) through (5).

(10) Replacement. As required by § 80.1431(b) or § 80.1474, any party that must replace an invalid RIN or PIR that was
used for compliance must retire valid RINs to replace the invalid RINs originally used for any RVO.

(11) Other. Any other instance identified by EPA.
(b) In the case that retirement of a RIN is necessary, the following provisions apply:

(1) Any party affected by such retirement must keep copies and adjust its records, reports, and compliance calculations
in which the retired RIN was used.

(2) The retired RIN must be reported in the applicable reports under § 80.1451.
(3) The retired RIN must be reported in the EPA Moderated Transaction System pursuant to § 80.1452(c).

(4) Where the importer of renewable fuel is required to retire RINs under paragraph (a)(5) of this section, the importer
must report the retired RINs in the applicable reports under §§ 80.1451, 80.1466(k), and 80.1466(m).

Credits
[85 FR 7076, Feb. 6, 2020]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66
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Code of Federal Regulations

Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs
Part 80. Regulation of Fuels and Fuel Additives (Refs & Annos)
Subpart M. Renewable Fuel Standard (Refs & Annos)

40 C.F.R. § 80.1435
§ 80.1435 How are RIN holdings and RIN holding thresholds calculated?

Effective: August 30, 2022
Currentness

Beginning January 1, 2020, any party that holds RINs must comply with the requirements of this section.

(a) RIN holdings calculation.

(1) Each party must calculate daily end-of-day separated D6 RIN holdings by aggregating its end-of-day separated D6
RIN holdings with the end-of-day separated D6 RIN holdings of all corporate affiliates in a corporate affiliate group and
use the end-of-day separated D6 RIN holdings as specified in paragraph (b) of this section.

(2) Each party must calculate, as applicable, the holdings-to-market percentage under paragraph (b)(1) of this section and
the holdings-to-obligation percentage under paragraph (b)(2) of this section quarterly in accordance with the schedule
specified in Table 1 to § 80.1451.

(3) For a corporate affiliate group containing at least one obligated party that has a holdings-to-market percentage greater
than 3.00 percent for any calendar day in a compliance period, as determined under paragraph (b)(1) of this section, each
party must calculate the corporate affiliate group's holdings-to-obligation percentage as specified in paragraph (b)(2) of
this section.

(4) Each party must individually keep copies of all calculations and supporting information for separated D6 RIN holding
threshold calculations required under this section as specified in § 80.1454(p).

(b) RIN holding thresholds calculations.

(1) Primary test calculations. For each day in a compliance period, each party that owns RINs must calculate the holdings-
to-market percentage for their corporate affiliate group using the method specified in paragraph (b)(1)(i) or (b)(1)(ii) of
this section, as applicable.
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(1) For each day beginning January 1 through March 31, calculate the holdings-to-market percentage for a corporate affiliate
group as follows:
HTMPy = [(6D6RING),/(CNV_VOLt0T, * 1.25)] * 100
Where:

HTMPy4 = The holdings-to-market percentage is the percentage of separated D6 RINs a corporate affiliate group holds on

calendar day d relative to the total expected number of separated D6 RINs in the market in compliance period i, in percent.
d = A given calendar day.
i = The compliance period, typically expressed as a calendar year.
a = Individual corporate affiliate in a corporate affiliate group.

(6D6RING), = Sum of the number of separated D6 RINs each individual corporate affiliate a holds at the end of calendar day
d, in RIN—gallons.

CNV_VOLTort,i = The total expected annual volume of conventional renewable fuels for the compliance period i, in gallons.

Unless otherwise specified, this number is 15 billion gallons.

(i1) For each day beginning April 1 through December 31, calculate the holdings-to-market percentage for a corporate
affiliate group as follows:

HTMPy = [(6D6RINg)/(CNV_VOL10T,1)] * 100
Where:

HTMPy4 = The holdings-to-market percentage is the percentage of separated D6 RINs a corporate affiliate group holds on

calendar day d relative to the total expected number of separated D6 RINs in the market in compliance period i, in percent.
d = A given calendar day.
i = The compliance period, typically expressed as a calendar year.
a = Individual corporate affiliate in a corporate affiliate group.

(6D6RINg ); = Sum of the number of separated D6 RINs each individual corporate affiliate a holds at the end of calendar day
d, in RIN—gallons.

CNV_VOLtort,; = The total expected annual volume of conventional renewable fuels for compliance period i, in gallons. Unless

otherwise specified, this number is 15 billion gallons.

(2) Secondary threshold calculations. For each day in a compliance period where a corporate affiliate group is required to
calculate with the secondary threshold requirement under paragraph (a)(3) of this section, each party must calculate the
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holdings-to-obligation percentage for their corporate affiliate group using the methods at paragraph (b)(2)(i) or (b)(2)(ii)
of this section, as applicable.

(1) For each day beginning January 1 through March 31, calculate the holdings-to-obligation percentage as follows:

HTOPq = [(6D6RING)./{[(cCNV_RVOj_1), + (cCNV_DEFj 1), + (6CNV_DEFj_ 3),] * 1.25}] * 100

Where:

HTOPy = The holdings-to-obligation percentage is the percentage of separated D6 RINs a corporate affiliate group holds on
calendar day d relative to their expected separated D6 RIN holdings based on the corporate affiliate group's conventional
RVO for compliance period i—1, in percent.

d = A given calendar day.

i = The compliance period, typically expressed as a calendar year.

a = Individual corporate affiliate in a corporate affiliate group.

(6D6RINg), = Sum of the number of separated D6 RINs each individual corporate affiliate a holds on calendar day d, in RIN—

gallons.

(6CNV_RVOj_1); = Sum of the conventional RVOs for each individual corporate affiliate a for compliance period i—1 as

calculated in paragraph (b)(2)(iii) of this section, in RIN—gallons.

(6cCNV_DEF;j_1), = Sum of the conventional deficits for each individual corporate affiliate a as calculated in paragraph (b)(2)

(iv) of this section for compliance period i—1, in RIN—gallons.

(6CNV_DEFj_»), = Sum of the conventional deficits for each individual corporate affiliate a as calculated in paragraph (b)(2)

(iv) of this section for compliance period i—2, in RIN—gallons.

(ii) For each day beginning April 1 through December 31, calculate the holdings-to-obligation percentage as follows:

HTOP4 = {(cD6RINg)a/[(cCNV_RVOj_1)a + (cCNV_DEFj_1),]} * 100

Where:

HTOPy = The holdings-to-obligation percentage is the percentage of separated D6 RINs a corporate affiliate group holds on
calendar day d relative to their expected separated D6 RIN holdings based on the corporate affiliate group's conventional
RVO for compliance period i—1, in percent.

d = A given calendar day.

i = The compliance period, typically expressed as a calendar year.

a = Individual corporate affiliate in a corporate affiliate group.
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(6D6RINg), = Sum of the number of separated D6 RINs each individual corporate affiliate a holds on calendar day d, in RIN

gallons.

(6CNV_RVOj_1), = Sum of the conventional RVOs for each individual corporate affiliate a for compliance period i—1 as

calculated in paragraph (b)(2)(iii) of this section, in RIN—gallons.

(6cCNV_DEFj_1), = Sum of the conventional deficits for each individual corporate affiliate a as calculated in paragraph (b)(2)

(iv) of this section for compliance period i—1, in RIN—gallons.

(iii) As needed to calculate the holdings-to-obligation percentage in paragraphs (b)(2)(i) and (b)(2)(ii) of this section,
calculate the conventional RVO for an individual corporate affiliate as follows:

CNV_RVO; = {[RFStdrg; * (GVj + DVj)]—[RFStdag i * (GV; + DVj)]} + ERVORE;
Where:

CNV_RVO; = The conventional RVO for an individual corporate affiliate for compliance period i without deficits, in RIN—

gallons.
i = The compliance period, typically expressed as a calendar year.
RFStdrg,; = The standard for renewable fuel for compliance period i determined by EPA pursuant to § 80.1405, in percent.
RFStdag i = The standard for advanced biofuel for compliance period i determined by EPA pursuant to § 80.1405, in percent.

GV = The non-renewable gasoline volume, determined in accordance with § 80.1407(b), (c), and (f), which is produced in or

imported into the 48 contiguous states or Hawaii by an obligated party for compliance period i, in gallons.

DV; = The non-renewable diesel volume, determined in accordance with § 80.1407(b), (c), and (f), which is produced in or

imported into the 48 contiguous states or Hawaii by an obligated party for compliance period i, in gallons.

ERVORg; = The sum of all renewable volume obligations from exporting renewable fuels, as calculated under § 80.1430, by

an obligated party for compliance period i, in RIN—gallons.

(iv) As needed to calculate the holdings-to-obligation percentage in paragraphs (b)(2)(i) and (b)(2)(ii) of this section, calculate
the conventional deficit for an individual corporate affiliate as follows:

CNV_DEF; = Drgi —DaBg,i
Where:

CNV_DEF; = The conventional deficit for an individual corporate affiliate for compliance period i, in RIN—gallons. If a

conventional deficit is less than zero, use zero for conventional deficits in paragraphs (b)(2)(i) and (b)(2)(ii) of this section.

1= The compliance period, typically expressed as a calendar year.
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DRrg,; = Deficit carryover from compliance period i for renewable fuel, in RIN—gallons.

Dag,i = Deficit carryover from compliance period i for advanced biofuel, in RIN—gallons.

(c) Exceeding the D6 RIN holding thresholds.

(1) Primary threshold test. A non-obligated party or corporate affiliate group that does not contain an obligated party
and that has a holdings-to-market percentage greater than 3.00 percent for any calendar day in a compliance period, as
determined under paragraph (b)(1) of this section, has exceeded the primary threshold.

(2) Secondary threshold test. Any party or corporate affiliate group required to calculate a holdings-to-obligation percentage
under paragraph (a)(3) of this section and that has a holdings-to-obligation percentage greater than 130.00 percent for any
calendar day in a compliance period, as determined under paragraph (b)(2) of this section, has exceeded the secondary
threshold.

(d) Alternative gasoline and diesel production volume allowance. Parties that must calculate the secondary threshold under
paragraph (b)(2) of this section may use alternative gasoline and diesel production volumes if all the following requirements
are met:

(1) The party must have a reasonable basis for using the alternative production numbers (e.g., selling or acquiring a refinery
or a shutdown of a refinery).

(2) When substituting the alternative production volume for the conventional RVO volume, the party must use actual
production numbers for any completed quarter in the compliance period and extrapolated production numbers for any
future quarters.

(3) The party must meet the applicable recordkeeping requirements of § 80.1454.

(4) The party must retain documentation of the reasonable basis and the calculations used and must provide these to the
auditor conducting the attest engagement under § 80.1464.

(e) Exemption from aggregation requirements.

(1) A party may claim exemption from the requirement to aggregate D6 RIN holdings for any affiliate where one or more
of the following apply:

(i) There is an absence of common trading-level control and information sharing with the affiliate.

(i1) The sharing of information regarding aggregation with the affiliate could lead either party to violate state or Federal
law, or the law of a foreign jurisdiction.
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(iii) The affiliate is exempt from the regulations regarding commodities and securities exchanges under 17 CFR 150.4(b)

).

(2) A party must retain detailed, explanatory documentation supporting its exemption and must provide this documentation
to the attest auditor under § 80.1464, and to EPA upon request. Such records include, but are not limited to, the following:

(i) Documents that reflect that the parties do not have knowledge of the trading decisions of the other.
(i) Documents that demonstrate that there are developed and independent trading systems in place.

(iii) Documents that demonstrate that the parties have and enforce written procedures to preclude each from having
knowledge of, gaining access to, or receiving data about, trades of the other.

(iv) Documents reflective of the risk management and other systems in place.
(v) Documents that support an exemption under 17 CFR 150.4(b)(7).
(vi) Any other documents that support the applicability of the exemption.

Credits
[84 FR 27022, June 10, 2019; 87 FR 39665, July 1, 2022]

SOURCE: 38 FR 1255, Jan. 10, 1973; 54 FR 11883, March 22, 1989; 56 FR 64710, Dec. 12, 1991; 58 FR 16019, March 24,
1993; 62 FR 7167, Feb. 18, 1997; 62 FR 30270, June 3, 1997; 64 FR 10371, March 3, 1999; 66 FR 5135, Jan. 18, 2001; 66
FR 17262, March 29, 2001; 71 FR 31959, June 2, 2006; 72 FR 8542, Feb. 26, 2007; 75 FR 14863, March 26, 2010; 77 FR
75879, Dec. 26, 2012, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7414, 7521, 7542, 7545, and 7601(a).

Current through June 6, 2023, 88 FR 36975, with the exception of Title 15, which is current through May 19, 2023, 88 FR
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