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Understanding Agricultural Law
A Legal Educational Series for General Practice Attorneys and 
Business Advisors Representing Agricultural and Rural Clients

This webinar series is specifically tailored to create subject matter literacy and 
competence on fundamental issues of agricultural law for attorneys, advisors, 
and service providers to agricultural producers and agri-businesses.
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Understanding Agricultural Law Series: 
Past Topics:
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• Agricultural Labor Laws 
• Leasing Farmland for Energy 

Development
• Local Land Use Regulation of 

Agriculture
• Statutory Protections for Ag Operations
• Agricultural Cooperatives
• Livestock Market Regulation
• Crop Insurance
• Federal & State Conservation Programs

• Licensing & Regulation of Direct 
Agricultural Product Sales

• Agricultural Finance
• PA's “Clean & Green” Tax Assessment 

Program
• Animal Confinement Laws
• Conservation Easements
• Landowner Immunity Statutes
• The Farm Credit System
• USDA Commodity Programs



Understanding Agricultural Law Webinar Series 
Upcoming Topics:
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Friday, September 22, 2023, noon–1:00 ET
Understanding the Basics of Pesticides—Pesticide Recertification Credits Available (Register Now!)

Friday, October 27, 2023, noon–1:00 ET
Understanding the Basics of Federal & State Seed Laws (Register Now!)

Friday, November 17, 2023, noon–1:00 ET
Understanding the Basics of The Fair Labor Standards Act (FLSA) (Register Now!)

Friday, December 15, 2023, noon–1:00 ET
Understanding the Basics of the Perishable Agricultural Commodities Act (PACA) (Register Now!)



Housekeeping 
• This webinar is being recorded.

• Please Use the Q&A feature for questions.

• Please fill out survey at end.

• CLE credits:
• Link to CLE form will be posted in the chat
• Please fill out form ASAP
• Listen for code word, enter code word in form
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Understanding the Basics of
Milk Pricing

“There’s more headaches in a pint of milk 
than in a pint of whiskey.” 

• Federal Milk Marketing Orders (FMMO)

• Pennsylvania Milk Marketing Board (PMMB)
6



Brook Duer 
Staff Attorney
Center for Agricultural and Shale Law
Penn State Law
329 Innovation Boulevard, Suite 118
University Park, PA 16802 
(814) 863-3396
dhd5103@psu.edu

• 18 years in private practice in Lancaster County
• 12 years at the Pennsylvania Department of Agriculture (8 years as Chief Counsel)
• Penn State Ag Law Center since 2019. 

PLEASE SUBMIT QUESTIONS! 

mailto:dhd5103@psu.edu


aglaw.psu.edu/research-by-topic/library-guides/ag-law-resource-rooms/

https://aglaw.psu.edu/research-by-topic/library-guides/ag-law-resource-rooms/




FEDERAL MILK PRICING 
through operation of 

Federal Milk Marketing Orders / Agreements
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Best and most 
current 
enabling text: 

7 U.S. Code 
608c - Orders

https://www.law.cornell.edu/uscode/text/7/608c
https://www.law.cornell.edu/uscode/text/7/608c


Marketing Orders re: “milk and its products” 
shall contain:
• “Classifying milk in accordance with the form in which or the purpose 

for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased 
from producers or associations of producers.”

• “Such prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which delivery 
of such milk, or any use classification thereof, is made to such 
handlers.” 13



Title 7 Agriculture

Subtitle B Regulations of the Department of Agriculture 27 – 5099

Chapter X  Agricultural Marketing Service (Marketing Agreements and Orders; Milk), Department of Agriculture 1000– 1199

Part 1000 General Provisions of Federal Milk Marketing Orders 1000.1 – 1000.93
Part 1001 Milk in the Northeast Marketing Area 1001.1 – 1001.86
Part 1005 Milk in the Appalachian Marketing Area 1005.1 – 1005.86
Part 1006 Milk in the Florida Marketing Area 1006.1 – 1006.86
Part 1007 Milk in the Southeast Marketing Area 1007.1 – 1007.86
Part 1030 Milk in the Upper Midwest Marketing Area 1030.1 – 1030.86
Part 1032 Milk in the Central Marketing Area 1032.1 – 1032.86
Part 1033 Milk in the Mideast Marketing Area 1033.1 – 1033.86
Part 1051 Milk in the California Milk Marketing Area 1051.1 – 1051.90
Part 1124 Milk in the Pacific Northwest Marketing Area 1124.1 – 1124.86
Part 1126 Milk in the Southwest Marketing Area 1126.1 – 1126.86
Part 1131 Milk in the Arizona Marketing Area 1131.1 – 1131.86]
Part 1145 Dairy Forward Pricing Program 1145.1 – 1145.3
Part 1146 Milk Donation Reimbursement Program 1146.1 – 1146.210
Part 1147 Dairy Donation Program 1147.1 – 1147.212
Part 1150 Dairy Promotion Program 1150.101 – 1150.278
Part 1160 Fluid Milk Promotion Program 1160.101 – 1160.609
Part 1170 Dairy Product Mandatory Reporting 1170.1 – 1170.17

https://www.ecfr.gov/current/title-7/subtitle-B/chapter-X


https://www.ams.usda.gov/rules-regulations/moa/howto

https://www.ams.usda.gov/rules-regulations/moa/howto


1.If there is general industry support for a program, a preliminary proposal is prepared by a 
steering committee of key industry people. Growers and shippers are included in 
discussions on the proposal.

2.A list of industry growers and handlers is developed by proponents. Next a request for a 
hearing on the proposal is sent to the Administrator of AMS. It should indicate the degree 
of industry support, the problems the program would address, and suggest a possible 
hearing site and approximate date.

3.AMS reviews the request and supporting documents, as well as any alternative proposals 
from interested parties. During this period, the staff of USDA is free to discuss the merits of 
elements included in any proposal with the industry.

4.A Notice of Public Hearing is then issued, and it is published at least 15 days before the 
hearing. USDA staff can comment only on procedural questions after this point.

5.A USDA Administrative Law Judge presides at the public hearing and a verbatim record is 
compiled of the testimony of opponents, proponents and others, including USDA 
personnel. Because proponents bear the burden of proof, they must present evidence to 
support the need for the program, and every provision in it. Briefs arguing for particular 
decisions may be filed with USDA after the hearing.



6. A recommended decision is issued by USDA based on hearing evidence. This is USDA’s 
formal recommendation on the proposal. Persons are allowed to file exceptions to it for 
a set time period.

7. After consideration of all exceptions to the recommended decision, USDA prepares a 
final decision. If it is favorable, a grower referendum is held on the proposal.

8. While producers are voting, copies of a companion marketing agreement are sent to 
handlers for their signature. Through their signatures on the agreement, handlers 
indicate their intention to abide by the terms of the program.

9. If at least two thirds of the growers voting by number or by volume approve the 
proposal, the Secretary of Agriculture issues the marketing order.

This process may take up to one and one-half years (18 months) to complete, depending on 
the complexity of the proposal, the size of the industry, and the availability of resources 
within the industry and USDA to devote to the proposed program.



Laying a little foundation 
• “Eyes can glaze over” on this topic.
• Simple FMMO Objective:  Spread the benefit of higher Class I fluid 

milk revenues across more producers.  
• Method: Market-wide mandatory “pool” of Class I revenues (and 

optional “eligible” Class II, III, IV revenue) through a monthly 
system of setting advance minimum pay prices and then “truing it 
up” after the market dictates the final result for the month.  
Participating producers (milk included in the pool) get a uniform 
price.  



“Utilization” Classes 

• Class I – FLUID MILK

• Class II – SOFT PRODUCTS

• Class III – CHEESE (HARD)

• Class IV – BUTTER & POWDERED PRODUCTS

19



20





The “tru-ing
up” process
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FMMO Reform 
Over the years, there have been various FMMO reform proposals. Some 
common reform areas/issues: 

• Role of Cooperatives

• Class Price Determination (& its foundational elements) 

• Administrative Hearing and Referendum Vote vs. Statutory Amendment 
of the Agricultural Marketing Agreement Act. (2018 Farm Bill change 
cost producers >$900M since 2020 due to unusual market conditions.)

• “All or Nothing:” To be implemented, any amendment has to be voted 
upon by a referendum vote of all affected producers.  If the amendment 
is voted down, the entire FMMO is voted down.  



Petitions for Federal Milk Marketing Order Reform 
NMPF Petition: 3/7/23 - National Milk Producers Federation (NMPF) publicly announce
Board approval to file FMMO reform petition.  5/1/23 - Petition filed. 
• Returning to the “higher of” Class I mover;
• Discontinuing the use of barrel cheese in the protein component price formula;
• Extending the current 30-day reporting limit to 45 days on forward priced sales on nonfat dry milk 

and dry whey to capture more exports sales in the USDA product price reporting;
• Updating milk component factors for protein, other solids and nonfat solids in the Class III and 

Class IV skim milk price formulas;
• Developing a process to ensure make-allowances are reviewed more frequently through 

legislation directing USDA to conduct mandatory plant-cost studies every two years;
• Updating dairy product manufacturing allowances contained in the USDA milk price formulas; and
• Updating the Class I differential price system to reflect changes in the cost of delivering bulk milk 

to fluid processing plants.

https://www.nmpf.org/milk-pricing-proposal-moves-forward-as-dairy-leaders-endorse-nmpf-plan/
https://www.nmpf.org/wp-content/uploads/2023/05/NMPF-FMMO-Modernization-hearing-request-and-proposal-050123-1.pdf


Petitions for FMMO Reform (cont.)

Make Allowance Petition: 3/28/23 - the Wisconsin Cheese Makers 
Association and International Dairy Foods Association separately petition to 
amend make-allowances.  
• Petition of the Wisconsin Cheese Makers Association (“WCMA”) 
• Petition of the International Dairy Foods Association (“IDFA”)
• NMPF and nine other dairy and agricultural associations oppose both 

petitions, calling for a balanced, measured approach that modernizes the 
program by addressing other “outdated” pricing factors. 

https://www.ams.usda.gov/sites/default/files/media/WCMA_USDA_Petition_March2023.pdf
https://www.ams.usda.gov/sites/default/files/media/20230309_IDFAPetition4865_3290_0697.pdf
https://www.ams.usda.gov/rules-regulations/moa/dairy/petitions


USDA AMS Commences FMMO Reform Hearing Process

On June 1, 2023, the U.S. Department of Agriculture’s (USDA) Agricultural Marketing 
Service (AMS) published an Action Plan on Proposed Amendments to the Pricing 
Provisions of All Federal Milk Marketing Orders (FMMOs). This action plan is in response 
to the National Milk Producers Federation’s (NMPF) formal proposal, filed on May 1, 2023, 
which requests amendments to all FMMOs. USDA is considering initiating a rulemaking 
process that would involve holding a public hearing to gather evidence concerning 
proposed pricing provision changes that would apply to all eleven FMMOs. The published 
schedule includes a call for additional reform proposals by June 14, 2023. A virtual pre-
hearing information session was held on June 16, 2023. Furthermore, USDA published a 
notice of hearing in July 2023, with start date for hearings on August 23, 2023. 

https://www.ams.usda.gov/sites/default/files/media/FMMOModernizatino_ActionPlan.pdf
https://www.ams.usda.gov/sites/default/files/media/FMMOModernizatino_ActionPlan.pdf
https://www.ams.usda.gov/sites/default/files/media/FMMOModernization_RequestforAdditionalProposals.pdf
https://www.ams.usda.gov/sites/default/files/media/FMMOModernization_RequestforAdditionalProposals.pdf


Ten Petitioners / Multiple Proposals for FMMO Reform
Pursuant to direction given during the June 16, 2023, virtual pre-hearing info session, on June 20, 2023, 
ten dairy groups submitted revised proposals for FMMO reform: 

1. American Farm Bureau Federation
2. California Dairy Campaign (California Farmers Union)
3. Cedar Grove Cheese
4. Dairy Pricing Association, Inc.
5. Edge Dairy Farmer Cooperative
6. International Dairy Foods Association: Class I Mover & Make Allowances
7. Milk Innovation Group
8. National All-Jersey, Inc.
9. National Milk Producers Federation
10. Wisconsin Cheese Markers Association

According to USDA’s FMMO Action Plan, a notice of the hearing was published in the Federal Register  
and the scheduled commencement date for hearings is August 23, 2023, in Indianapolis (Carmel), IN.  

https://www.ams.usda.gov/rules-regulations/moa/dairy/petitions
https://www.ams.usda.gov/sites/default/files/media/AFBFRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/CaliforniaDairyCampaign_NFU_SOB_Revised.pdf
https://www.ams.usda.gov/sites/default/files/media/CedarGroveCheeseRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/DairyPricingAssociationRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/EdgeDairyFarmerCooperativeRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/IDFAClassIMoverRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/IDFAMakeAllowanceRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/MilkInnovationGroupRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/NationalAllJerseyRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/NationalMilkProducersFederationRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/WisconsinCheeseMakersAssociationRevised.pdf
https://www.ams.usda.gov/sites/default/files/media/FMMOModernizatino_ActionPlan.pdf


National Federal 
Milk Marketing 
Order Pricing 
Formula Hearing –
commenced 8/23/23  
(https://www.zoomgov.com/j/1604805748)

• Federal Register 
Notice of Hearing

• 22 separate 
Proposals under 
consideration. 

https://www.ams.usda.gov/rules-regulations/moa/dairy/hearings/national-fmmo-pricing-hearing
https://www.ams.usda.gov/rules-regulations/moa/dairy/hearings/national-fmmo-pricing-hearing
https://www.ams.usda.gov/rules-regulations/moa/dairy/hearings/national-fmmo-pricing-hearing
https://www.ams.usda.gov/rules-regulations/moa/dairy/hearings/national-fmmo-pricing-hearing
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.zoomgov.com%2Fj%2F1604805748&data=05%7C01%7CWebRequests%40usda.gov%7C613a93f91bae498a825308dba33aa21d%7Ced5b36e701ee4ebc867ee03cfa0d4697%7C1%7C0%7C638283244437976210%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=DCPGDpEq109Gl%2FDSSQA3Ujba6kuzGGfL7v1Tdc11EKQ%3D&reserved=0
https://www.zoomgov.com/j/1604805748
https://www.federalregister.gov/documents/2023/07/24/2023-15496/milk-in-the-northeast-and-other-marketing-areas-notice-of-hearing-on-proposed-amendments-to
https://www.federalregister.gov/documents/2023/07/24/2023-15496/milk-in-the-northeast-and-other-marketing-areas-notice-of-hearing-on-proposed-amendments-to
https://www.ams.usda.gov/rules-regulations/moa/dairy/petitions


AFBF Market Intel - Tracking FMMO Policy Developments
• Part 1 (4/13/23) & Part 2

(6/22/23), by AFBF 
Economist Daniel Munch.  
This is a great discussion 
of where we are and how 
we got here.  Part 2 
spends time on proposals 
in AFBF’s petition that are 
not in NMPF proposal, or 
at least not identical in 
detail.  Beware: it is highly 
technical but can be read 
to “get the gist” without 
command of every detail. 

https://www.fb.org/market-intel/tracking-federal-milk-marketing-order-policy-developments
https://www.fb.org/market-intel/tracking-federal-milk-marketing-order-policy-developments-part-2


Pandemic Market Volatility Assistance Program (PMVAP): Round 1 - $250M (80% of losses on production up 
to 5M lbs.)  Round 2 - $100M (80% of losses on production between 5M – 9M lbs.).  Covers July –Dec. 2020. 



PENNSYLVANIA 
MILK PRICING 
through operation of the 

Pennsylvania Milk Marketing Board Orders
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PMMB – What does it do re: milk pricing? 
• “Enhances dairy farmer revenue”   /   “Provides security for dairy farmers and milk dealers”   /    “Allows fluid milk 

dealers and retailers to recover average costs” 

• “The Board establishes minimum producer, wholesale, and retail prices [for Class I milk only]. 
The minimum producer price includes a Board-mandated over-order premium on Class I milk produced, 
processed, and sold in Pennsylvania.  The over-order premium is adjusted periodically based on evidence 
received at public hearings held by the Board.  By maintaining minimum retail and wholesale prices, destructive 
price wars at those levels are eliminated and there is no pressure to reduce farm prices to meet competition.” 

• “ . .  . The over-order premium directly impacts 15% - 20% of the milk produced in Pennsylvania.”  [PA is a milk-
surplus state] 

• Since 1988, approx. $850M in additional revenue to PA producers paid for Class I utilized milk. 

• Several years ago, PMMB estimated (over the last 20 years):  Min. Retail Price = 40-60% to producer; 28-37% to 
processor; 15-20% to retailer. 

https://www.mmb.pa.gov/Legal/Documents/PMMB%20Overview.pdf
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PA’s Over Order Premium (OOP) Controversy
• For many years, the OOP has caused friction and dissatisfaction 

among dairy producers. 
o The small volume of milk earning the OOP.
o The minimum wholesale and minimum retail price includes an inaccurate 

assumption that the OOP is being paid on 100% of the milk sold in those 
transactions. (a windfall to processors / retailers?)

oPA consumers paying more for milk than surrounding states. 

• Dairy industry stakeholders, some legislators and the PA 
Department of Agriculture have advocated for wholesale 
changes to create another way to provide a benefit to PA dairy 
producers from the retail sale of milk in PA. 
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Understanding Agricultural Law Series Upcoming Topics:
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Thank You!
Questions?

Friday, September 22, 2023, noon–1:00 ET
Understanding the Basics of Pesticides—Pesticide Recertification Credits Available (Register Now!)

Friday, October 27, 2023, noon–1:00 ET
Understanding the Basics of Federal & State Seed Laws (Register Now!)

Friday, November 17, 2023, noon–1:00 ET
Understanding the Basics of The Fair Labor Standards Act (FLSA) (Register Now!)

Friday, December 15, 2023, noon–1:00 ET
Understanding the Basics of the Perishable Agricultural Commodities Act (PACA) (Register Now!)
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