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Below is a listing of legal and regulatory developments impacting the dairy industry during the first 
calendar quarter of 2023. Additionally, recently published dairy resources of interest are included 
at the end of this update. 
 
 
1.  U.S. Department of Agriculture (USDA) Actions 
 
The U.S. Department of Agriculture (USDA) Publishes Proposed Rule for Child Nutrition 
Programs, Containing New Added Sugars Standards for Dairy Products 
On February 7, 2023, the U.S. Department of Agriculture’s (USDA) Food and Nutrition Service 
(FNS) published a proposed rule in the Federal Register, titled “Child Nutrition Programs: Revisions 
to Meal Patterns Consistent With the 2020 Dietary Guidelines for Americans.” The public comment 
period closes on April 10, 2023. Among other things, the proposed rule contains new added sugar 
standards for the school lunch and breakfast programs. The proposed added sugars standards 
target limiting added sugars in grain-based desserts, breakfast cereals, yogurts and flavored milks. 
Added sugars limits would be both product-specific and based on weekly dietary limits. There are 
currently no added sugars standards for school meal programs. In the comment solicitation, FNS 
states that it plans to publish a final rule in time for school districts to plan for the 2024-2025 
school year.  
 
The U.S. Department of Agriculture (USDA) Announces Second Round of Pandemic 
Market Volatility Assistance and New Organic Dairy Marketing Assistance 
On January 23, 2023, the U.S. Department of Agriculture’s (USDA) Farm Service Agency (FSA) 
announced additional funding for dairy farmers through a second round of Pandemic Volatility 
Assistance Program (PMVAP) payments and the new Organic Dairy Marketing Assistance Program 
(ODMAP). PMVAP payments are now available to producers with fluid milk sales from 5 to 9 million 
pounds between July through December 2020, up from the initial 5-million-pound cap. Forthcoming 
details about ODMAP will be available at farmers.gov following the release of the program’s Notice 
of Funds Availability.  
 
2.  U.S. Food and Drug Administration (FDA) Actions 
 
The U.S. Food and Drug Administration (FDA) Publishes Draft Guidance on Labeling 
Plant-Based Milk Products 
On February 22, 2023, the U.S. Food and Drug Administration (FDA) published draft guidance for 
industry, titled “Labeling of Plant-Based Milk Alternatives and Voluntary Nutrient Statements.” This 
draft guidance aims to provide the public with FDA’s view on labeling plant-based milk alternatives 
under the Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C. § 343(a)(1) and § 343(i)(1) and 
provides recommendations on how to use voluntary nutritional statements. The public comment 
period ends on April 24, 2023.  
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https://www.federalregister.gov/documents/2023/02/07/2023-02102/child-nutrition-programs-revisions-to-meal-patterns-consistent-with-the-2020-dietary-guidelines-for
https://www.fsa.usda.gov/news-room/news-releases/2023/usda-announces-additional-assistance-for-dairy-farmers?utm_campaign=012323dairyassistance&utm_medium=email&utm_source=govdelivery
https://www.ams.usda.gov/services/pandemic-market-volatility-assistance-program
https://www.ams.usda.gov/services/pandemic-market-volatility-assistance-program
http://www.farmers.gov/
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/draft-guidance-industry-labeling-plant-based-milk-alternatives-and-voluntary-nutrient-statements
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3.   National Dairy Stakeholders’ Actions & Issues  
 
The National Milk Producers Federation Establishes Position on Federal Milk Marketing 
Order Reform 
On March 7, 2023, the National Milk Producers Federation (NMPF) announced its plan for 
petitioning the U.S. Department of Agriculture (USDA) to reform the Federal Milk Marketing Order 
(FMMO) system. On March 28, 2023, the International Dairy Food Association (IDFA), the largest 
national dairy processors’ trade association, and the Wisconsin Cheese Makers Association (WCMA) 
separately filed FMMO reform petitions solely seeking revisions to “make allowances” in the federal 
order price calculation. The National Milk Producers Federation (NMPF), Edge Dairy Cooperative and 
American Farm Bureau Federation all wrote letters to USDA opposing the reform petitions and the 
limited nature of the relief requested by IDFA and WCMA. NMPF has yet to file its reform petition. 
 
The U.S. Court of Appeals for the Fourth Circuit Holds “Gruyere” Generic, Not Eligible for 
Trademark Registration 
On March 3, 2023, the U.S. Court of Appeals for the Fourth Circuit issued an opinion holding that 
the term “gruyere” is generic and thus ineligible for registration with the U.S. Patent and 
Trademark Office (USPTO). Interprofession du Gruyere v. U.S. Dairy Export Council, No. 22-1041; 
Interprofession du Gruyere v. Int’l Dairy Foods Ass’n, No. 1:20-cv-1174 (E.D., Virginia). The 
appellants, Swiss and French consortiums of dairy producers, sought to limit the use of the term 
“gruyere” to cheese produced in the Gruyère region of Switzerland and France. The court upheld 
the lower court’s decision that the USPTO correctly denied registration for the term, stating “the 
Consortiums cannot overcome what the record makes clear: cheese consumers in the United 
States understand ‘gruyere’ to refer to a type of cheese, which renders the term generic.”  
 
The Food and Agriculture Climate Alliance (FACA) Publishes 2023 Farm Bill 
Recommendations 
On February 22, 2023, the Food and Agriculture Climate Alliance (FACA) announced its 
recommendations for the 2023 Farm Bill. FACA’s membership includes more than 80 entities in the 
agriculture and food sectors, including a steering committee of American Farm Bureau Federation, 
Food Industry Association, National Association of State Departments of Agriculture, National 
Farmers Union, National Council of Farmer Cooperatives, Environmental Defense Fund, Nature 
Conservancy National Alliance of Forest Owners. FACA’s 2023 Farm Bill recommendations were 
formed by 23 committee members and covers the areas of 1) conservation risk management and 
credit, b) energy, c) food waste, d) forestry, e) livestock and dairy, f) research, extension, and 
innovation.  
 
4. Regional Dairy Actions & Issues 
 
The Pennsylvania Senate Passes a Resolution to Allow Whole Milk in State Schools 
On March 6, 2023, the Pennsylvania Senate passed Resolution 48, urging the U.S. Department of 
Agriculture (USDA) to add 2% and whole milk to the National School Lunch Program (NSLP). Whole 
milk was removed from the NSPL in 2010. The resolution has no legal effect.  
 
5. International Dairy Developments & Issues 
 
The United States Requests Second USMCA Arbitration over Canada’s Dairy Tariff-Rate 
Quotas 
On January 31, 2023, the Office of the U.S. Trade Representative (USTR) announced that the 
United States has requested—for the second time—that an arbitration panel adjudicate their claim 
that Canada’s administration of its dairy tariff-rate quotas (TRQs) violate the United States-Mexico-
Canada Agreement (USMCA). A January 2022 arbitration panel decision found Canada’s TRQ 
eligibility criteria were in violation of the USMCA. According to the United States, Canada’s resulting 
minimal change to TRQ eligibility does not remedy the underlying violation. The new arbitration 
request reasserts TRQ eligibility and adds TRQ allocation as Canadian USMCA violations. The USTR 

https://www.ams.usda.gov/sites/default/files/media/20230309_IDFAPetition4865_3290_0697.pdf
https://www.ams.usda.gov/sites/default/files/media/WCMA_USDA_Petition_March2023.pdf
https://www.ams.usda.gov/rules-regulations/moa/dairy/petitions
https://storage.courtlistener.com/recap/gov.uscourts.ca4.165983/gov.uscourts.ca4.165983.60.0.pdf
https://agclimatealliance.com/2023/02/22/faca-releases-farm-bill-recs-2023/
https://agclimatealliance.com/files/2023/02/farm-bill-recommendations.pdf
https://www.agriculture.senate.gov/farm-bill
https://www.legis.state.pa.us/cfdocs/legis/PN/Public/btCheck.cfm?txtType=HTM&sessYr=2023&sessInd=0&billBody=S&billTyp=R&billNbr=0048&pn=0368
https://www.fns.usda.gov/nslp
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/january/united-states-establishes-second-usmca-dispute-panel-canadian-dairy-tariff-rate-quota-policies
https://ustr.gov/sites/default/files/2023-01/USMCA%20Canada%20Dairy%20Panel%20Request%20Jan%202023.pdf
https://ustr.gov/sites/default/files/2023-01/USMCA%20Canada%20Dairy%20Panel%20Request%20Jan%202023.pdf
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also published a collection of quotations from U.S. Congress members and dairy industry 
stakeholders supporting USTR’s arbitration request.  
 
French Company Danone Announces Plan to Reduce Carbon Emissions by 30% 
On January 17, 2023, French-based company Danone announced plans to reduce methane 
emissions from the production and processing of milk used in its dairy products by 30% by 2023. 
Danone is one of the world’s leading dairy product manufacturers and claims that its methane 
emissions reduction plan will avoid the production of the methane equivalent of 1.2 million tons of 
carbon dioxide. To achieve these goals, Danone announced a partnership with Environmental 
Defense Fund.  
 
 
 

Additional Dairy Resources of Interest 
 
 
Dairy Management, Inc. (DMI): 

• Dairy Market Reports 
o March 2023 
o February 2023 
o January 2023 

 
National Milk Producers Federation (NMPF): 

• Regulatory Register, Winter 2023 
• News for Dairy Co-Ops: March 2023 
• News for Dairy Co-Ops: February 2023 
• News for Dairy Co-Ops: January 2023 

 
Southern Ag Today: 

• A Cheese by Any Other Name, Rusty Rumley, The National Agricultural Law Center (March 
24, 2023) 

• Dairy Margin Coverage Program Begins 2023 with Payment, Kenny Burdine, University of 
Kentucky Extension (March 14, 2023)  

 
Ohio State University Extension, Farm Office Blog, The Ag Law Roundup: leases, zoning, line fences, 
milk insurance, and popcorn, Peggy Kirk Hall (February 21, 2023) 
 
Rabobank, Reducing Greenhouse Gas Emissions in the Dairy Value Chain, Richard Scheper and 
Claudia Cammack (January 2023)  
 
USDA, Foreign Agricultural Service, Dairy: World Markets and Trade (December 2022) 
 
Farm Bureau Federation/Market Intel, New Report Lays Out Priorities for Dairy Reform (December 
22, 2022)  
 
Farm Journal’s AgWeb, Suspects Caught in an Unbelievable Milk Scandal in Miami, Karen Bohnert 
(Apr.10, 2023).  
 
Quartz, Why is the world's top milk producer looking to import more dairy products?, Niharika 
Sharma (Apr. 6, 2023).  
 
 
 
 
 
 

https://ustr.gov/about-us/policy-offices/press-office/press-releases/2023/january/what-they-are-saying-ustr-defends-rights-dairy-exporters-under-usmca
https://aglaw.psu.edu/wp-content/uploads/2023/02/Danone-Press-Release.pdf
https://www.nmpf.org/latest-news/reports/?_rpt=dairy-market-report%2Cregulatory-register%2Cnmpf-annual-report%2Cdairy-data-highlights%2Ccentennial-booklet
https://www.nmpf.org/exports-stoke-dairy-demand-as-inflation-bites-u-s-consumption/
https://www.nmpf.org/dairy-market-report-record-exports-show-dairys-global-reach-cheese-demand-rises/
https://www.nmpf.org/exports-buoy-dairy-as-inflation-erodes-domestic-demand/
https://www.nmpf.org/regulatory-register-winter-2023/
https://www.nmpf.org/newsletter/news-for-dairy-co-ops-march-2023/
https://www.nmpf.org/newsletter/news-for-dairy-co-ops-february-2023/
https://www.nmpf.org/newsletter/news-for-dairy-co-ops-january-2023/
https://southernagtoday.org/2023/03/24/a-cheese-by-any-other-name/
https://southernagtoday.org/2023/03/14/dairy-margin-coverage-program-begins-2023-with-payment/
https://farmoffice.osu.edu/blog/tue-02212023-243pm/ag-law-roundup-leases-zoning-line-fences-milk-insurance-and-popcorn
https://farmoffice.osu.edu/blog/tue-02212023-243pm/ag-law-roundup-leases-zoning-line-fences-milk-insurance-and-popcorn
https://research.rabobank.com/far/en/documents/391050_Rabobank_Reducing-GHG-Emissions-in-the-Dairy-Value-Chain_Scheper_Cammack_Jan2023.pdf
https://downloads.usda.library.cornell.edu/usda-esmis/files/5t34sj56t/r207w049s/j0990p901/dairy.pdf
https://www.fb.org/newsroom/new-report-lays-out-priorities-for-dairy-reform
https://www.agweb.com/news/livestock/dairy/suspects-caught-unbelievable-milk-scandal-miami
https://qz.com/why-india-may-increase-imports-of-dairy-products-1850306641?utm_source=Agri-Pulse+Daily+Harvest&utm_campaign=b47107fb2f-EMAIL_CAMPAIGN_2023_04_07_10_35&utm_medium=email&utm_term=0_-b47107fb2f-%5BLIST_EMAIL_ID%5D
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 Follow us on Facebook and Twitter! @AgShaleLaw 

PENN STATE CENTER FOR  

AGRICULTURAL AND SHALE LAW  
  

329 Innovation Blvd., Suite 118 
University Park, PA  16802 

Phone:  814-865-4290 
Website: AgLaw.psu.edu 

CENTER MISSION AND BACKGROUND 
The Center for Agricultural and Shale Law conducts research and educational 
programs to serve a wide variety of stakeholders including agricultural 
producers, landowners, mineral interest and royalty owners, business 
professionals, judges, attorneys, legislators, government officials, community 
groups, and the general public. Center programs are funded in part by the 
Commonwealth of Pennsylvania through the Pennsylvania Department of 
Agriculture. The Center for Agricultural and Shale Law is a partner of the 
National Agricultural Law Center (NALC) at the University of Arkansas System 
Division of Agriculture, which serves as the nation’s leading source of 
agricultural and food law research and information.  
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equal opportunity, affirmative action employer, and is committed to providing 
employment opportunities to all qualified applicants without regard to race, 
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disability, or protected veteran status. U. Ed. PSL 23-36 
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