Case: 22-10050 Document: 00516570548 Page: 1 Date Filed: 12/07/2022

Anited States Court of Appeals

for the JFifth Civcuit
e FILED
December 7, 2022

No. 22-10050 Lyle W. Cayce
Clerk
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SwWIFT BEEF COMPANY; MANNY GUERRERO; ASHLEY HENNING;
JacoB MoONTOYA; DONNA ESTRADA,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 2:20-CV-263

Before HIGGINBOTHAM, DUNCAN, and ENGELHARDT, Circust Judges.

PErR CURIAM:*

Plaintiffs sued their managers and employer, Swift Beef Company, for
gross negligence in Texas state court alleging that they contracted COVID-
19 while working at one of the corporation’s plants. After the employer

removed the case to federal court, the district court found federal officer

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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removal jurisdiction, but we subsequently held that there was no jurisdiction
in Glenn v. Tyson Foods, Inc based on similar facts.! As the facts of this case
do not materially differ from those in Glenn, we vacate the district court’s
orders dismissing the plaintiff-employees’ claims and denying remand to
state court, and we remand to the district court for further proceedings

consistent with this opinion.
L.

The plaintiff-employees in this case filed suit in Texas state court
alleging negligence and gross negligence against their managers for failing to
provide a safe work environment during the COVID-19 pandemic. The
employees then amended their complaint to include Swift Beef Company,
which removed to federal court based on federal question jurisdiction,?
diversity jurisdiction,® and federal officer jurisdiction. The employees
moved to remand the case back to Texas state court, arguing that none of
these bases provided the district court with jurisdiction. The district court
determined that it had jurisdiction under the federal officer removal statute
according to this court’s guidance in Latiolais v. Huntington Ingalls, Inc.> In
reaching that conclusion, the court reasoned that the defendant-employer
acted at the direction of a federal officer because an April 2020 presidential

proclamation designated the company “critical infrastructure,”

satisfying
one of the Latiolais test’s three prongs. The district court then granted the

managers’ motion to dismiss under Texas state law providing that the

1 40 F.4th 230 (5th Cir. 2022).
228 U.S.C. § 1331.
328 U.S.C. § 1332.
428 U.S.C. § 1442.
5951 F.3d 286 (5th Cir. 2020).
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individual defendants had no independent duty to their fellow employees.
The court also granted Swift Beef Company’s motion to dismiss because the
plaintiff-employees failed to state a claim under Texas’s Pandemic Liability
Protection Act. The employees timely appealed, arguing that Swift Beef
Company failed to establish federal jurisdiction and that the district court

erred in granting the motions to dismiss.

After the employees appealed, this court concluded in Glenn that a
food production company does not act at the direction of a federal officer
under Latiolais simply because the government designated its facilities
“critical infrastructure” during the COVID-19 pandemic.® Neither did
heavy regulation or encouragement to remain open indicate federal direction,
given that the federal government did not instruct the company to continue
operations.” The relevant facts and arguments in this appeal are not
distinguishable in any relevant way from those in Glenn, compelling the
conclusion that Swift Beef Company failed to establish federal jurisdiction

over the employees’ claims through the federal officer statute.®

As the district court did not address the parties’ arguments regarding
other bases for federal jurisdiction, we will not address those issues for the

first time on appeal.® As Swift Beef Company has not demonstrated that

6 40 F.4th at 234-35.
7 Id. at 235-37.

8 See also Fields v. Brown, No. 21-40818, 2022 WL 4990258 (5th Cir. Oct. 3, 2022)
(reaching a similar conclusion); Wazelle v. Tyson Foods, Inc., No. 22-10061, 2022 WL
4990424 (5th Cir. Oct. 3, 2022) (same).

% See, e.g., Rutila v. Dep’t of Transportation, 12 F.4th 509, 511 n.3 (5th Cir. 2021)
(“But, ‘mindful that we are a court of review, not of first view,” we opt not to seek out
alternative grounds on which we might uphold the judgment.” (quoting Cutter ».
Wilkinson, 544 U.S. 709, 718 n.7 (2005))); Montano v. Texas, 867 F.3d 540, 546-47 (5th Cir.
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federal courts have jurisdiction over the employees’ claims, we likewise do
not reach the merits.°

ko k

We VACATE the district court’s orders dismissing the plaintift-
employees’ claims and denying remand to state court. This case is
REMANDED to the district court for further proceedings consistent with

this opinion.

2017) (noting that we are a “court of review, not of first view” and remanding a matter not
addressed by the district court for examination in the first instance (quotation omitted)).

19 See Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 431 (2007)
(““Without jurisdiction the court cannot proceed at all in any cause’; it may not assume
jurisdiction for the purpose of deciding the merits of the case.” (quoting Steel Co. v. Citizens
for Better Env°t, 523 U.S. 83, 94 (1998))).
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MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearing
or Rehearing En Banc

No. 22-10050 Garcia v. Swift Beef
USDC No. 2:20-CV-263

Enclosed is a copy of the court’s decision. The court has entered
judgment under FED. R. App. P. 36. (However, the opinion may yet
contain typographical or printing errors which are subject to
correction.)

FED. R. App. P. 39 through 41, and 5TH CiIR. R. 35, 39, and 41 govern

costs, rehearings, and mandates. 5TH CIir. R. 35 and 40 require
you to attach to your petition for panel rehearing or rehearing en
banc an unmarked copy of the court’s opinion or order. Please
read carefully the Internal Operating Procedures (IOP’'s) following
FED. R. App. P. 40 and 5TH CIR. R. 35 for a discussion of when a
rehearing may be appropriate, the legal standards applied and
sanctions which may be imposed 1if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 5TH CIR.R. 41 provides that a motion for
a stay of mandate under FED.R. APP.P. 41 will not be granted simply

upon request. The petition must set forth good cause for a stay
or clearly demonstrate that a substantial question will be
presented to the Supreme Court. Otherwise, this court may deny

the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under FED. R. App. P. 41. The
issuance of the mandate does not affect the time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel is responsible
for filing petition(s) for rehearing(s) (panel and/or en banc) and
writ(s) of certiorari to the U.S. Supreme Court, unless relieved
of your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearing and certiorari. Additionally, you MUST confirm that
this information was given to your client, within the body of your
motion to withdraw as counsel.
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The judgment entered provides that each party bear its own costs

on

appeal.

Enclosure (s)

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Mr.

Kurt B. Arnold
Clayton E. Bailey
Adam Gregory Bell
Alexander Max Douglas
Brian Christensen
Andrew R. Gould

Jason Robert Marlin
Lindsey E. Powell
Benjamin Leon Stewart

Sincerely,

LYLE W. CAYCE, Clerk

4‘(% A 100

Naﬁcy F. Dolly, Deputy Clerk

Brauer
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