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rows of soybeans covered with plastic. The dicamba evaporated from the trays and caused damage
to surrounding soybeans.

309. Citing research by Jason Norsworthy and Tom Barber in Arkansas, Kevin Bradley
in Missouri, and Tom Mueller in Tennessee, weed scientist Ford Baldwin sees no question about
whether the new dicamba herbicides volatilize in the field:

Common logic along with our understanding about long distance transport
of pesticides in stable air told us the only way we could be getting the
landscape effect we are seeing with dicamba is through movement in
temperature inversions. Common logic also told us there had to be more
than just spray particles being trapped in inversions when the herbicides
are restricted to ground application and ultra-coarse nozzles. The results

from studies like these now confirms the logic that it is volatiles trapped
in the inversions causing the landscape dicamba damage.

As I have stated before[,] dicamba is just doing what dicamba does when
it is sprayed in summertime temperatures. Additional application
restrictions on the herbicide simply will not fix this problem . . ..

Ford Baldwin, latest dicamba research and a new task force (Aug. 17, 2017), hitp://www.
deltafarmpress.com/weeds/baldwin-latest-dicamba-research-and-new-task-force.

310. Larry Steckel cited research from Purdue, the University of Arkansas, University
of Missouri, University of Georgia, University of Tennessee, and even Monsanto’s Texas data
submitted to the Arkansas Plant Board, that “clearly showed volatility 54 to 65 hours after
application.” Monsanto Extend Academic Summit (Iowa State Univ.) Slides presented in St.
Louis, MO, September 27-29, 2017 (Smokey Alley Compl. Ex. 78).

311. Steve Smith, a former member of Monsanto’s dicamba advisory committee, who
had long tried to convince Monsanto to change course, said: “Even the best, the most conscientious

29

farmers cannot control where this weed killer will end up.” Danny Hakim, Monsanto’s Weed
Killer, Dicamba, Divides Farmers (Sept. 21, 2017), https://www.nytimes.com/2017/09/21/

business/monsanto-dicamba-weed-killer.html.
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. 312. Mr. Smith was removed from Monsanto’s dicamba advisory committee due to what
Monsanto characterized as a “conflict of interest.” Id.

313. Damage to susceptible non-dicamba resistant plants and crops from volatilization
was foreseeable to, and foreseen by, Defendants.

314. Defendants also knew, and at minimum should have known, that even proper
application does not prevent volatilization.

315. To the extent attributable to physical drift, damage to susceptible non-dicamba
resistant plants and crops also was foreseeable to, and foreseen by, Defendants.

316. Defendants knew or at minimum should have known that even conscientious
applicators would have significant difficulty with the instructions and restrictions for in-crop
dicamba.

317. Defendants also knew or at minimum should have known that even a very small
amount of dicamba exposure can result in extensive damage to susceptible non-resistant crops,
especially soybeans.

318. Dr. Bradley has expressed his opinion that dicamba-based herbicides need to be
kept “in the pre-plant, burndown, pre-emergence use pattern,” and should not be used post-
emergence. He explained that “the risk is too great for off-target movement to be spraying this for
Palmer amaranth [pigweed] and waterhemp in soybeans.” David Bennett, What's the latest on
dicamba drift in Missouri? (Sept. 1, 2017), http://www.deltafarmpress.com/soybeans/what-s-
latest-dicamba-drift-missouri.

319.  On August 2, 2017, Monsanto issued “An Open Letter to Our Farmer-Customers.”
Calling farmers the “heart and soul of our company,” Monsanto stated that it was taking reports of

crop injuries from dicamba “extremely seriously,” and represented its “commit[ment] to
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supporting [farmers] at every stage of the season — every year.” An Open Letter to Our Farmer-
Customers (Aug. 2, 2017), https://monsanto.com/products/product-stewardship/articles/to-our-
farmer-customers/. Monsanto represented to farmers with dicamba crop injury: “[W]e will stand
by you throughout the growing season.” Id.

320. Defendants, however, have strenuously and continuously extolled false narratives
to mislead consumers into believing that if the herbicides are applied per label, damage will not
occur to non-target plants and crops.

321. Monsanto and BASF (as well as DuPont) have gone on the offensive, vigorously
denying volatility, which has been independently verified by multiple weed scientists, attacking
scientists who question them, and blaming farmers along with everyone else but themselves.

322. Brian Nabor, Monsanto’s U.S. commercial operations lead, for example, stated:
“When farmers and applicators follow these instructions, they work,” telling consumers that:

We’re in the early stages, for sure. But to this point, the indications are

that volatility of the approved over-the-top products is no¢ the major

source of the off-target movement.
Brian Naber, Dicamba Field Investigations: What Monsanto Has Learned So Far (July 26, 2017),
http://www.greatlakeshybrids.com/agronomy/agronomy/agronomy/2017/07/26/dicamba-field-
investigations-what-monsanto-has-learned-so-far (emphasis original).

323. Monsanto’s Scott Partridge claims that XtendiMax “will not move far, including
through volatilization.” Chemical & Engineering News, Widespread crop damage from dicamba
herbicide fuels controversy (Aug 21, 2017), http://cen.acs.org/articles/95/i133/Widespread-crop-
damage-dicamba-herbicide.html.

324. BASEF also has denied that volatility was any kind of “driving factor” for the 2017

damage. Gill Gullickson, Volatility Not To Blame For 2017 Off-Target Dicamba Movement, Says
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BASF (Nov. 17, 2017), https://www.agriculture.com/crops/soybeans/volatility-not-to-blame-for-
2017-off-target-dicamba-movement-says-basf.

325. These statements conflict with uniform findings of independent experts that there
was volatility in 2017 and it was the major reason for the harm that occurred. As observed by Dr.
Steckel, volatility is “[h]ard to address when registrants, despite evidence, will not consider it an
issue.” Monsanto Extend Academic Summit (Iowa State Univ.) Slides presented in St. Louis, MO,
September 27-29, 2017 (Smokey Alley Compl. Ex. 78).

326. Defendants also put the blame on applicators who they say did not follow label
instructions. Scott Partridge said: “Every one of those [mistakes] is fixable by education.” Dan
Charles, Monsanto Attacks Scientists After Studies Show Trouble For Weedkiller Dicamba (Oct.
26, 2017) https://www.npr.org/sections/thesalt/2017/10/26/559733837/monsanto-and-the-weed-
scientists-not-a-love-story.

327.  Education, however, does not fix the dicamba herbicide’s volatility and propensity
for off-target movement, especially in climate conditions when it can volatilize off soil and plants
to move miles away to susceptible plants. Application methods also do not prevent volitalization.
Ford Baldwin explains: “Additional application restrictions . . . simply will not fix this problem.”
Ford Baldwin, latest dicamba research and a new task force (Aug. 17, 2017), http://www.
deltafarmpress.com/weeds/baldwin-latest-dicamba-research-and-new-task-force.

328. Dr. Norsworthy agrees: “As a weed scientist, I can’t solve a volatility issue . . .
Spraying a product that has a volatile component to it in June, July, and August in the State of
Arkansas where we have warm conditions will result in damage.” Doug Rich, Changes needed

Jor dicamba formulations (Sept. 25, 2017), http://www.hpj.com/crops/changes-needed-for-

dicamba-formulations/article 61d06219-f796-5fbd-93¢1-789d923c541.html. In his opinion,
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“[t]his is a product that is broken.” Tiffany Stecker, As Dicamba Dust Settles, Scientists and
Industry Spar (Aug. 30, 2017), https://www.bna.com/dicamba-dust-settles-n73014463916/.

329. Dr. Rick Cartwright, a plant pathologist, University of Arkansas Extension
administrator and Arkansas State Plant Board member, also agrees: “You apply [new dicamba
formulations] to soybeans, and 36 hours later the product gets up and goes somewhere else. I don’t
know how you educate people to fix that.” Greg D. Horstmeier, Arkansas Sets Dicamba Limits
(Sept. 22, 2017), https://www.dtnpf.com/agriculture/web/ag/news/crops/ article/2017/09/22/plant-
board-limits-herbicide-use-2.

330. Defendants have denied dicamba damage altogether, pointing to other herbicides,
environmental factors, disease, calcium deficiency, and misdiagnosis. These claims have been
flatly refuted by weed scientists, who are well acquainted with the unique symptomology of
dicamba injury and personally observed thousands of acres of damaged fields.

331. Monsanto and BASF attacked even the independent experts, attempting to discredit
and intimidate them. For example, Monsanto executives made repeated calls to Dr. Bradley’s
supervisors. Monsanto also told regulators that they should disregard information from Jason
Norsworthy because he recommended use of a non-dicamba alternative from a rival company.
Bob Scott, weed scientist at the University of Arkansas, reads such tactics “as an attack on all of
us, and anybody who dares to [gather] outside data.” Dan Charles, Monsanto Attacks Scientists
After Studies Show Trouble For Weedkiller Dicamba (Oct. 26, 2017), https://www.npr.org/
sections/thesalt/2017/10/26/559733837/monsanto-and-the-weed-scientists-not-a-love-story.

M. Regulatory Aftermath of 2017 Dicamba Damage

332.  In October 2017, the EPA announced that, by agreement with Monsanto, BASF

and DuPont, it was re-classifying in-crop dicamba as a restricted use herbicide. Among other
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things, only certified applicators with special training, and those under their supervision, may
purchase and apply in-crop dicamba during the 2018 growing season. Other changes include:
additional record-keeping requirements; limiting applications to when maximum wind speeds are
below 10 mph (from 15 mph); reducing the times during the day when applications can occur; and
additional tank clean-out instruction.

333. This action confirms that the prior labels and instructions were inadequate. As
stated by Andrew Thostenson, Pesticide Program Specialist for North Dakota State University
Extension Service: “With the new use rules for 2018, it is a fact that reading and following the
label was NOT enough in 2017!” Oct. 13, 2017 Tweets from Andrew Thostenson. Certainly,
mandatory dicamba-specific training might have been required for 2017 but was not.

334. The Missouri Department of Agriculture, on November 16, 2017, issued a Special
Local Need Label for Engenia, limiting application to only certified applicators, requiring special
dicamba training (along with verification of training presented to the seller), and prohibiting
spraying before 7:30 am and after 5:30 pm. In addition, use of Engenia is prohibited after June 1,
2018 in Dunklin, Pemiscot, New Madrid, Stoddard, Scott, Mississippi, Butler, Ripley, Bollinger
and Cape Girardeau counties, and prohibited after July 15, 2018 in all remaining counties. The
Department issued the same restrictions for XtendiMax and FeXapan on December 11, 2017.

335.  Such changes, however, did not and do not prevent volatility.

336. The revised labels continue to lack necessary and adequate warnings and the
directions for use remain inadequate to prevent harm.

337. In September 2017, the Arkansas Plant Board voted to ban applications of dicamba

after April 15 in Arkansas.
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338. Other states that have imposed additional restrictions include Alabama, Iowa,
Minnesota, Mississippi, North Dakota, and Tennessee.

N. Defensive Purchasing of Dicamba-Resistant Seed

339. Farmers have purchased and will continue to purchase seed containing the dicamba-
resistant trait at higher prices for defensive purposes even if they are not otherwise interested in
the base germplasm of the seed or dicamba resistance itself.

340. As one farmer put it: “[Monsanto] knew that people would buy [Xtend] just to
protect themselves, . . . You’re pretty well going to have to. It’s a good marketing strategy, I guess.
It kind of sucks for us.” Jack Kaskey & Lydia Mulvany, Bloomberg, Creating a Problem — And
a Lucrative Solution (Sept. 5, 2016), http://cehn-healthykids.org/wp-content/uploads/2017/07/
Bloomberg-business-week-sept-5-112016.pdf.

341. As summed up by another farmer: “You either get on board or get hurt.” Bryce
Gray, St. Louis Post-Dispatch, ‘Get on board or get hurt’: Missouri farmers wrestle with
widespread dicamba damage (Oct. 22, 2017) http://www.theledger.com/news/20171022/get-on-
board-or-get-hurt-missouri-farmers-wrestle-with-widespread-dicamba-damage.

342. Dr. Bradley, in an audio interview after addressing the Missouri House Agriculture
Committee in 2016 stated that “every farmer” he had spoken with who had been injured expressed
the same thing - that they would purchase the Xtend technology defensively:

Every farmer I’ve visited with that’s been injured . . . Every single one of
them has said the same thing, and that is that next year they will plant the
new trait — the dicamba resistant trait — to protect themselves. I hear that
terminology over and over and over and it just makes me cringe a little bit
to think that farmers won’t have choices. That they aren’t able to plant

whatever they want to plant. And that they’ve got to plant a dicamba
resistant soybean in the future so they don’t get injured.
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Full audio available: http://cdn.brownfieldagnews.com/wp-content/uploads/2016/09/160831 _
KevinBradley-1.mp3.

343. Monsanto was so confident in expansion of the Xtend crop system that by 2015 it
already had announced that it would invest almost $1 billion investment in a dicamba production
facility.

344.  According to Monsanto’s Kerry Preete, this expansion “represents the single largest
capital investment in Monsanto’s self-manufacturing history.” Louise Poirier, $975 Million
Expansion Underway at Monsanto’s Luling Plant (Feb. 28, 2017), https://www.enr.com/ articles/
41538-975-million-expansion-underway-at-monsantos-luling-plant.

345.  According to Monsanto’s dicamba plant manager, when construction is completed,
in mid-2019, this facility is expected “to supply 50 million pounds of dicamba product, a key
component of the Roundup Ready Xtend Crop System.” Louise Poirier, $975 Million Expansion
Underway at Monsanto’s Luling Plant (Feb. 28, 2017), https://www.enr.com/articles/41538-975-
million-expansion-underway-at-monsantos-luling-plant.

346.  Other estimates are that the new plant is targeting 80 - 100 million acres of capacity.
Monsanto Whistle Stop Tour “Accelerating the Future of Agriculture” Day 1 (Aug. 17, 2016),
https://monsanto.com/app/uploads/2017/05/whistle _stop viii_day-1-session_materials. pdf.

347. BASF was so confident of expansion of the Xtend Crop System that it had, by June
2014, announced plans to increase its dicamba production by fifty percent.

348. Notwithstanding the risk, Defendants plan to further expand sales of the dicamba-
resistant trait, increasing the level of dicamba spraying, which in turn damages non-resistant
damages crops, resulting in further defensive purchases of seed with the dicamba-resistant trait

and so on.
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349. Monsanto now has agreements not only with DuPont but also with Syngenta to sell
dicamba herbicide with VaporGrip Technology.

350. By some estimates, 20% of all U.S. soybean fields and 50% of all U.S. cotton fields
were planted with Xtend seed in 2017, just two years after initial launch of Xtend cotton in 2015.
Latest Monsanto GMO seeds raises worries of monopoly (Dec. 14, 2017), www.dailymail.co.uk/
wires/afp/article-5178029/Latest-Monsanto-GMO-seeds-raises-worries-monopoly.html.

351. Monsanto plans more than 300 Xtend soybean varieties in 2018 as compared to 120
in 2017.

352. The increase in acres planted with the Xtend technology was and is expected to be
astronomical. Monsanto projects that the “Industry’s Largest Seed Technology Platform” with
RR2 Xtend would reach 2/3 of all U.S. soybean acres by fiscal year 2019. Monsanto First Quarter
2016 Financial Results (Jan. 6, 2016), https://monsanto.com/app/uploads/2017/05/2016.01.06
_mon_qlfl6 financial.pdf. As of mid-2016, it was projecting penetration in soybeans of 15
million acres in 2017, 55 million acres in 2019, with an 80 million target thereafter. Brett
Begemann Presentation BMO Farm to Market Conference (May 18, 2019), https://monsanto.com/
app/uploads/2017/ 05/2016.05.18 bmo_conference begemann.pdf.

353. By mid-2017, Monsanto projected that soybeans with Xtend technology would
reach 20 million acres in the first year of the full system launch. See Monsanto Third Quarter FY
2017 Earnings Conference Call Power Point Presentation (June 28, 2017), https://monsanto.com/
app/uploads/2017/06/FINAL-DRAFT-Q3F17-Earnings-Slides-6-26-17/pdf.

354. The number of soybean acres planted with the dicamba-resistant trait alone rose
from approximately 1 million acres in 2016 to more than 20 million acres in 2017. Monsanto

projects that this will double to more than 40 million acres in 2018, and 55 million acres in 2019.

75



Case: 1:18-md-02820-SNLJ Doc. #: 137 Filed: 08/01/18 Page: 76 of 264 PagelD #: 1926

Monsanto is targeting more than 80 million acres in the U.S. Monsanto Fourth-Quarter FY2017
Presentation “Fiscal Year 2017 Results and Outlook” (Oct. 4, 2017), https://monsanto.com/
app/uploads/2017/10/MonsantoCo. Q4F17 Earnings Presentation 2017.10.04.pdf.

355.  In 2017, the USDA reported a “record high” of 89.5 million acres of soybeans
planted in the United States. Even at that high level, Monsanto is projecting near 100% penetration
of the entire United States soybean market.

356. BASF benefits from all this increase from, at minimum, sales of Engenia, older
versions of dicamba, and possibly other in-crop formulations as well.

357. In addition to soybeans and cotton, Monsanto has petitioned the USDA for
deregulation of a genetically engineered dicamba-resistant corn.

358. The more crops planted with dicamba-resistant seed and the more dicamba sprayed
after emergence of susceptible non-resistant crops, the more damage there will be and the more
farmers will be forced to buy the seed to protect themselves at higher cost.

359.  As of June, university weed scientists already have estimated approximately 1.1
million acres of soybeans with dicamba injury in 2018.

360. Kevin Bradley has observed extensive injury to other plants as well. He is
“convinced that the adoption of the Xtend trait in cotton and soybean is as high [in Missouri] as
anywhere in the country. Many growers in this area have adopted the Xtend trait so they don’t
experience dicamba injury on their soybean crop for a third season in a row.” Adoption of the
Xtend trait means that fields planted with that trait are protected, but “just as in the past two
seasons, there are still fields of non-Xtend soybean in this area showing injury from one end to the
other.” Kevin Bradley, Dicamba Injured Crops and Plants Becoming More Evident: June 15th

Update (June 21, 2018), https://ipm.missouri.edu/IPCM/2018/6/dicambalnjuryUpdate/.
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361.  Farmers must either buy seed containing the dicamba-resistant trait or run the risk
that their crops will be damaged by dicamba.

362. Defendants’ attempt to force everyone into a dicamba-based system is not
reasonable or in the public interest.

363. Even this course is unavailable to farmers who grow crops for which there is no
dicamba-tolerant seed.

364. While dicamba is effective against weeds, it is highly dangerous to non-resistant
plants and crops. And farmers should not be forced to purchase dicamba-resistant seed at higher
cost for defensive purposes. Dicamba is dangerous not only to non-tolerant crops like soybeans,
but fruits, vegetables, trees, and flowers that feed honeybees. Moreover, dicamba use is likely to
produce the same tolerance as glyphosate. Researchers have shown that pigweed can develop
dicamba resistance within as few as three years. Caitlin Dewey, This miracle weed killer was
supposed to save farms. Instead, it’s devastating them (Aug. 29, 2017), https://www.
washingtonpost.com/business/economy/this-miracle-weed-killer-was-supposed-to-save-farms-
instead-its-devastating-them/2017/08/29/33a21a56-88e3-11¢7-961d-2f373b3977ee_story.html?
utm_term=.5435b%e33dd3.

365. Persons growing plants and crops susceptible and not resistant to dicamba,
particularly soybeans, are those most foreseeably injured by the Xtend Crop System.

366. Plaintiffs and other Class members grew soybeans, highly susceptible to and not
resistant to dicamba, which exhibited physical symptoms of dicamba damage and suffered injury
not only to their possessory and other interests but yield loss as a result of the dicamba-resistant

seed and the Xtend Crop System.
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CLASS ACTION ALLEGATIONS

367. Plaintiffs bring this action pursuant to Rules 23(a), 23(b)(1), and 23(b)(3) of the
Federal Rules of Civil Procedure (“Rules” or, individually, “Rule”), on behalf of themselves and a
number of classes (each a “Class,” and collectively, “Classes™), consisting of all persons and
entities, either in Plaintiffs’ respective states or, collectively, in the Nationwide Soybean Producers
Class as defined below.

368. The Nationwide Soybean Producers Class consists of all persons and entities in the
United States who in 2017, and in addition as to Missouri who in 2016, were producers (as
reflected in FSA Form 578) of soybeans not resistant to dicamba which exhibited physical
symptoms of dicamba injury (leaf cupping with or without further symptoms of strapping, leaf
elongation, stunting and/or stem twisting). Excluded from the Nationwide Class are the Court and
its officers, employees, and relatives; Defendants and their subsidiaries, officers, directors,
employees, contractors, and agents; and governmental entities. Also excluded are persons who in
2017, and as to Missouri in 2016, had in that year dicamba injury and also sprayed dicamba over
the top of crops grown from seed containing the dicamba-resistant trait.

369. Plaintiffs, in Count I below, assert claims against Defendants on behalf of
themselves and the Nationwide Soybean Producers Class as well as each State Producers Class,
for Defendants’ violations of the Lanham Act.

370. In addition or alternatively, Plaintiffs, in Counts II - XCIII below assert state-law
claims against Defendants, individually and on behalf of the statewide Soybean Producer Class
corresponding to the state in which that Plaintiff sustained injury to non-resistant soybeans:

a. The Arkansas Soybean Producers Class: persons and entities who in 2017

were Arkansas producers (as defined above) of soybeans not resistant to dicamba
which exhibited physical symptoms of dicamba injury (leaf cupping with or
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without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

b. The Illinois Soybean Producers Class: persons and entities who in 2017
were Illinois producers (as defined above) of soybeans not resistant to dicamba
which exhibited physical symptoms of dicamba injury (leaf cupping with or
without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

C. The Kansas Soybean Producers Class: persons and entities who in 2017
were Kansas producers (as defined above) of soybeans not resistant to dicamba
which exhibited physical symptoms of dicamba injury (leaf cupping with or
without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

d. The Mississippi Soybean Producers Class: persons and entities who in 2017
were Mississippi producers (as defined above) of soybeans not resistant to dicamba
which exhibited physical symptoms of dicamba injury (leaf cupping with or
without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

e. The 2016 Missouri Soybean Producers Class: persons and entities who in
2016 were Missouri producers (as defined above) of soybeans not resistant to
dicamba which exhibited physical symptoms of dicamba injury (leaf cupping with
or without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

f. The 2017 Missouri Soybean Producers Class: persons and entities residing
who, in 2017 were Missouri producers (a defined above) of soybeans not resistant
to dicamba which exhibited physical symptoms of dicamba injury (leaf cupping
with or without further symptoms of strapping, leaf enlongation, stunting and/or
stem twisting);

g The South Dakota Soybean Producers Class: persons and entities who in
2017 were South Dakota producers (as defined above) of soybeans not resistant to
dicamba which exhibited physical symptoms of dicamba injury (leaf cupping with
or without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).

h. The Tennessee Soybean Producers Class: persons and entities who in 2017
were Tennessee producers (as defined above) of soybeans not resistant to dicamba
which exhibited physical symptoms of dicamba injury (leaf cupping with or
without further symptoms of strapping, leaf elongation, stunting and/or stem
twisting).
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371. Excluded from these state Classes are the Court and its officers, employees, and
relatives; Defendants and their subsidiaries, officers, directors, employees, contractors, and agents;
and governmental entities. Also excluded are persons who in 2017, and as to Missouri in 2016,
had in that year dicamba injury and also sprayed dicamba over the top of crops grown from seed
containing the dicamba-resistant trait

372. The proposed Classes meet all requirements for class certification. The Nationwide
Class, and each State Class satisfies the numerosity standards. Nationally, there were over 2,000
complaints of dicamba damage in 2017 including numerous complaints and acres of dicamba-
damaged soybeans in each state in which Plaintiffs and respective state Class members grew
soybeans as alleged above in paragraph 297. In Missouri, there also were over 144 complaints of
dicamba damage in 2016 involving approximately 100,000 acres of soybeans. All these numbers
are understated as not every producer with damage reported it. As a result, joinder of all Class
Members in a single action is impracticable. Class Members may be informed of the pendency of
this Class Action by mail, published and/or broadcast notice.

373. The “commonality” requirement of Rule 23(a)(2) is satisfied because there are
questions of law and fact common to each of the respective Plaintiffs and the other members of
each Class they respectively seek to represent. Common questions of law and fact include but are
not limited to:

a) Whether Defendants are liable to Plaintiffs under one or more theory alleged
in this Complaint;

b) Whether Defendants acted as partners, agents, joint venturers, joint
enterprise or similar relationship;

c) Whether Defendants violated the Lanham Act causing injury to Plaintiffs
and members of the Nationwide Soybean Producers Class;

d) Whether Defendants carried on abnormally dangerous activity;
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e) Whether injury to Plaintiffs was foreseeable;
f) Whether Defendants owed a duty of care to Plaintiffs;

g) Whether Defendants breached a duty of care and were negligent in one or
more respects;

h) Whether Defendants’ conduct caused harm to Plaintiffs;

1) Whether Defendants designed, developed, sold, distributed, and/or supplied
a product in defective condition unreasonably dangerous;

7) Whether Defendants failed to provide adequate warning of the dangers of
the dicamba-resistant seed and Xtend Crop System;

k) Whether Defendants breached express or implied warranties;

)] Whether invasion of dicamba onto property possessed by Plaintiffs and
class members constitutes a trespass for which Defendants are liable;

m) Whether invasion of dicamba constitutes a nuisance for which Defendants

are liable;
n) Whether Defendants engaged in a civil conspiracy;
0) Whether Monsanto and/or BASF acted in a manner that warrants imposition

of punitive damages.

374.  Such questions predominate over any questions affecting only individual persons,
and a class action is superior with respect to considerations of consistency, economy, efficiency,
fairness and equity, to other available methods for the fair and efficient adjudication of this
controversy.

375. Plaintiffs’ claims are typical of the claims of all other members of each of the
respective Classes that they seek to represent, as described above, because they arise from the same
course of conduct by Defendants and are based on the same legal theories as do the claims of all
other members of each of the respective Classes. Moreover, Plaintiffs seek the same forms of relief

for themselves as they do on behalf of absent Class members. Accordingly, Plaintiffs have satisfied
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the “typicality” requirements of Rule 23(a)(3) with respect to each Class they respectively seek to
represent.

376. Because their claims are typical of the respective Classes they seek to represent,
Plaintiffs have every incentive to pursue those claims vigorously. Plaintiffs have no conflicts with,
or interests antagonistic to, other members of the Classes they respectively seck to represent
relating to the claims set forth herein. Also, Plaintiffs’ commitment to the vigorous prosecution of
this action is reflected in their retention of competent counsel experienced in litigation of this
nature to represent them and the other members of each of the Classes. Plaintiffs’ counsel will
fairly and adequately represent the interests of each of the proposed Classes, and: (a) have
identified and thoroughly investigated the claims set forth herein; (b) are highly experienced in the
management and litigation of class actions and complex litigation; (c) have extensive knowledge
of the applicable law; and (d) possess the resources to commit to the vigorous prosecution of this
action on behalf of the proposed Classes. Accordingly, Plaintiffs satisfy the adequacy of
representation requirements of Rule 23(a)(4) with respect to each of the proposed Classes.

377. In addition, this action meets the requirements of Rule 23(b)(1). This case raises
questions about, among other things, ultrahazardous activity, Defendants’ duty of care, negligence,
and strict liability, which require class-wide adjudication to prevent risk of inconsistent rulings
and incompatible standards of conduct for Defendants. Moreover, absent a representative class
action, many members of the proposed Classes would continue to suffer the harms described
herein, for which they would have no remedy. Even if separate actions could be brought by
individual producers, the resulting multiplicity of lawsuits would cause undue hardship and
expense for both the Court and the litigants, as well as create a risk of inconsistent rulings and

adjudications that might be dispositive of the interests of similarly situated producers, substantially
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impeding their ability to protect their interests, while establishing incompatible standards of
conduct for Defendants.

378. This action additionally meets the requirements of Rule 23(b)(3). Common
questions of law and fact, including those enumerated above, exist as to the claims of all members
of each of the respective Classes and predominate over questions affecting only individual Class
members of each such Class, and a class action is the superior method for the fair and efficient
adjudication of this controversy. Class treatment will permit large numbers of similarly-situated
persons to prosecute their respective class claims in a single forum simultaneously, efficiently, and
without the unnecessary duplication of evidence, effort, and expense that numerous individual
actions would produce. Furthermore, while damages to members of each of the proposed Classes
are substantial in the aggregate, the damages to any individual member of the proposed Classes
may be insufficient to justify individually controlling the prosecution of separate actions against
Defendants.

379. Maintenance of this action as a class action is a fair and efficient method for
adjudication. It would be impracticable and undesirable for each member of the Class to bring a
separate action. In addition, the maintenance of separate actions would place a substantial and
unnecessary burden on the courts and could result in inconsistent adjudications, while a single
class action can determine, with judicial economy, the rights of all members of the Class.

380. This case is manageable as a class action, and a class trial will be manageable.
Notice may be provided to members of the respective Classes by first-class mail and through
alternative means of publication and the Internet. Moreover, the Nationwide Soybean Producers
Class members’ claims will be decided under federal substantive law, and the State Classes’ claims

will likewise each be decided under the substantive law of only one state, i.e., that of the respective
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state of each of those Classes. Thus, the Court will not have to grapple with the application of
multiple jurisdictions’ law to the members of any single Class.

381. To the extent one or more of the Plaintiffs are not deemed adequate Class
Representatives or otherwise cannot fulfill their duties, or there is an absence of an adequate Class
Representative for any other reason, Plaintiffs reserve the right to seek to substitute or add Class
Representatives.

382. To the extent not all issues or claims, including damages, can be resolved on a class-
wide basis, Plaintiffs invoke Rule 23(c)(4) and reserve the right to seek certification of narrower
and/or re-defined Classes and/or to seek certification of a liability class or certification of certain
issues common to the class. To the extent necessary for Rule 23(c)(4) certification, Rules 23(a)
and 23(b) are satisfied. And resolution of particular common issues would materially advance the
disposition of the litigation as a whole. Plaintiffs further reserve the right to seek to combine one
or more of the Statewide Classes as appropriate, including to the extent the laws of any two or
more states do not have materially conflicting laws relevant to the claims that they may be
combined into a single Class.

CLAIMS FOR RELIEF

COUNT I- LANHAM ACT
(on behalf of all Plaintiffs and the Nationwide Class)

383. Plaintiffs incorporate by reference Paragraphs 1-382 as though fully alleged herein.
384. The Lanham Act, 15 U.S.C. § 1125(a) provides in pertinent part:
(1) Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or device,
or any combination thereof, or any false designation of origin, false or misleading

description of fact, or false or misleading representation of fact, which —

(A) s likely to cause confusion, or to cause mistake, or to deceive as to the
affiliation, connection, or association of such person with another person, or as to
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the origin, sponsorship, or approval of his or her goods, services, or commercial
activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another person’s

goods, services, or commercial activities,

Shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such act.

385. Defendants’ products are sold in commerce and their statements, representations
and omissions were made in commerce in connection with goods and/or services.

386. Defendants made numerous statements and commentary to the press, public,
potential customers and applicators on their websites, on the internet, during investor conference
calls, on their product labels and in marketing and advertising materials that were false or
misleading descriptions or representations of fact likely to cause and/or that did cause confusion
and mistake or to deceive in respect to the nature, characteristics, and qualities of the Xtend Crop
System and its components.

387. Such statements and representations included that the Xtend Crop System could be
safely employed utilizing over-the-top application of dicamba herbicides on dicamba-resistant
crops and would not lead to volatilization and/or drift onto susceptible non-dicamba resistant plants
and crops as well as statements, representations and omissions described more fully in paragraphs
148-155, 243-44, 247-48, and 252-53 above.

388. Such statements and representations (including those containing omissions) were
widely distributed which is at least sufficient to constitute promotion and were material.

389. Such statements and representations (including those containing omissions) were
made in commercial advertising or promotion for the Xtend Crop System, seed containing the

dicamba-resistant trait, and dicamba herbicides.
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390. Such statements and representations (including those containing omissions) were
and are materially false and are, and continue to be, likely to cause confusion and mistake as to the
nature, characteristics and qualities of the Xtend Crop System and its components, as further
described in paragraphs 148-155, 243-44, 247-48, and 252-53 above, including the nature and
impact of volatilization and drift, the nature and impact of atmospheric loading, high use of
dicamba herbicide, and temperature inversions on susceptible non-resistant plants and crops and
the ability to prevent/minimize damage thereto.

391. Such statements (including those containing omissions) were likely to and did
influence purchasing decisions by farmers who purchased seed containing the dicamba-resistant
trait and also purchased and used dicamba herbicide over the top of crops grown from that seed.

392. Defendants used false descriptions and representations in interstate commerce in
violation of § 43(a) of the Lanham Act.

393. Defendants had economic motivation for making such statements as they were each
incentivized to sell dicamba-resistant technology, dicamba-resistant seed, and dicamba herbicides.

394. Plaintiffs and the Nationwide Soybean Producers Class were and continue to be
damaged as a result of Defendants’ material misrepresentations.

395. Defendants’ acts caused damage to these Plaintiffs and other members of the Class.

396. Defendants’ representations, statements and commentary as more fully set forth
herein were made with knowledge or reckless disregard of their falsity and the resulting risk of
damage to Plaintiffs and others.

397. Defendant used false descriptions and representations in interstate commerce in

violation of § 43(a) of the Lanham Act and Plaintiffs, individually and on behalf of the other Class
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members, are entitled to recover damages, the costs of this action, and, because this case is
exceptional, reasonable attorneys’ fees.

COUNT II - STRICT LIABILITY (ULTRAHAZARDOUS)
(on behalf of Arkansas Plaintiffs and the Arkansas Soybean Producers Class)

In addition or in the alternative to Count I, Arkansas Plaintiffs assert this Count II for strict
liability, ultrahazardous activity.

398.  Arkansas Plaintiffs incorporate by reference Paragraphs 1-382 as though fully
alleged herein.

399. The Xtend Crop System, entailing the dicamba-resistant trait and in-crop use of
dicamba herbicide, has high risk of serious harm to others, specifically, producers with susceptible
non-dicamba resistant plants and crops, including soybeans.

400. Monsanto and BASF designed, developed, accelerated, and promoted that system,
entering into agreements in order to, and which did, accelerate and increase its use by further sales
of seed containing the dicamba-resistant trait and dicamba herbicide for over-the-top application.

401. Monsanto and BASF entered into one or more agreements to jointly design,
develop, accelerate, commercialize, and sell the dicamba-resistant trait and seed containing it.
BASEF itself engaged in such activities or Monsanto did so on behalf of itself and as agent for
BASF, who shares in profits therefrom.

402. Monsanto and BASF jointly designed, developed, accelerated, marketed and
promoted the Xtend Crop System made up of seed containing the dicamba-resistant trait and
dicamba herbicide.

403. Both Defendants actively encouraged use of dicamba herbicides over the top of
crops grown from seed containing the dicamba-resistant trait, all as part of the Xtend Crop System

in Arkansas.
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404. Both Defendants heavily marketed and promoted the Xtend Crop System as safe
when it was not.

405.  The likelihood of serious harm to susceptible non-resistant plants and crops from
exposure to dicamba is great, particularly for soybeans which are especially sensitive to dicamba
even at very low levels.

406. The risk of harm cannot be eliminated with exercise of utmost care.

407.  All dicamba formulations currently on the market, including the supposed “low
volatility” versions, can and do volatilize after application and even when applied properly.

408. In addition, the instructions for use do not allow application in real-world
conditions so as to eliminate the risk of harm from drift.

409. Weather conditions, including high temperature, wind, rain, and temperature
inversions all contribute to the risk.

410. The risk also increases based on the amount of dicamba sprayed, as when dicamba
remains suspended in the air, loads the atmosphere, and can travel significant distances.

411. Temperature inversions occur frequently in Arkansas. There also is a high level of
glyphosate-resistant weeds, and high concentration of susceptible plants and crops not resistant to
dicamba, including soybeans.

412.  Defendants’ design, development, promotion, licensing, and sale of the dicamba-
resistant trait in cotton and soybean seed and the Xtend Crop System, was and is inappropriate in
Arkansas given factors including foreseeably high usage of dicamba, as well as high levels of
crops, including soybeans, particularly susceptible to off-target damage. All dicamba on the
market is so dangerous to non-resistant plants and crops, especially soybeans, as to be unsafe and

unusually dangerous for in-crop use in Arkansas.
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413.  The value of a dicamba-based crop system to the community is not outweighed by
its dangerous attributes.

414. A crop system entailing application of dicamba over the top of crops grown from
dicamba-resistant seed is not a matter of common usage, but to the contrary, is new.

415. As aresult of Defendants’ activities, Arkansas Plaintiffs and other members of the
Arkansas Soybean Producers Class were harmed from exposure to dicamba and loss of yield,
which is the kind of harm the possibility of which makes the activity abnormally dangerous.

416. Each Defendant knew or ought to have known that its conduct would naturally and
probably result in injury and damage to others, including the Arkansas Plaintiffs and other
members of the Arkansas Soybean Producers Class. Both carried on and continued such conduct
in reckless disregard of the consequences. Punitive damages are thus warranted.

COUNT III - GENERAL NEGLIGENCE
(on behalf of Arkansas Plaintiffs and the Arkansas Soybean Producers Class)

In addition or in the alternative to Count I, but in the alternative to Count 1I, Arkansas
Plaintiffs assert this Count III for general negligence.

417.  Arkansas Plaintiffs incorporate by reference Paragraphs 1-382 as though fully
alleged herein.

418. Producers with non-resistant plants and crops susceptible to dicamba, including
soybeans, are the most likely to be harmed by Defendants’ irresponsible conduct.

419. Monsanto and BASF knew, but at minimum should have known, that development,
commercialization, promotion, sale and licensing of the dicamba-resistant trait would result in
significant use of dicamba herbicide over the top of crops grown from seed containing that trait.
The trait and seed were developed and sold for this very purpose, which both Monsanto and BASF

intended and anticipated.
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420. BASF also developed, manufactured!, marketed, and sold a new supposedly “low”
volatility formulation of dicamba, Engenia, specifically for use with seed containing the dicamba-
resistant trait. Engenia was the only dicamba herbicide registered for in-crop use in Arkansas in
2017.

421. BASF further increased sales of older versions of dicamba herbicides not registered
for in-crop use.

422. As Monsanto and BASF knew, even supposed “low-volatility” dicamba herbicides
are still volatile, and still a high risk of moving off target and damaging susceptible non-resistant
plants and crops.

423, The majority of damage was attributable to volatility of dicamba, a function of
chemistry rather than manner of application.

424. To the extent damage resulted from drift and otherwise, it was foresceable, and
foreseen, by Monsanto and BASF that applicators could not or would not adhere to label
instructions.

425. To the extent some applicators used older versions of dicamba, it was foreseeable,
and foreseen, by Monsanto and BASF that they would do so.

426. Monsanto and BASF knew, but at minimum should have known, that conditions in
areas, including Arkansas, such as temperature inversions, predictably high dicamba usage, and a
high level of crops susceptible to dicamba, created high risk of dicamba damage whether from
volatilization or drift.

427. It was foreseeable, and foreseen, that in-crop use of dicamba would result in

damage to susceptible, non-resistant plants and crops, especially soybeans.
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428. It was foreseeable, and foreseen, that injury to producers of susceptible non-
resistant crops such as Arkansas Plaintiffs and other members of the Arkansas Soybean Producers
Class would occur.

429. Monsanto and BASF have a duty of reasonable care to avoid foreseeable harm and
certainly a duty to not create, or continue, foreseeable risk of harm to Arkansas Plaintiffs and other
members of the Arkansas Soybean Producers Class.

430. That duty is to exercise reasonable care and caution commensurate with the dangers
to be reasonably anticipated under the circumstances.

431. Rather than exercise even ordinary care, Monsanto and BASF did just the opposite.

432. Monsanto widely sold, licensed and disseminated a dicamba-resistant trait
specifically for use with dicamba applied during summer months over the top of growing plants to
the foreseeable injury of susceptible non-dicamba resistant plants and crops, especially soybeans.

433.  As partner, joint venture or joint enterprise with Monsanto, BASF is jointly liable.

434, In addition or in the alternative, BASF entered into one or more agreements with
Monsanto to jointly design, develop, and commercialize that trait and seed containing it. BASF
itself sold or Monsanto commercialized, manufactured, sold and distributed the dicamba-resistant
trait in soybean and cotton seed, acting for itself and as agent for BASF, which shared profits
therefrom.

435. Monsanto’s North American Crop Protection Systems Lead, Ty Witten, stated that
while Monsanto’s in-crop dicamba herbicide was not registered for use in Arkansas for 2017, “our
seed product is absolutely involved. We are aligned with BASF on the majority of things . . . .”

Jackie Pucci, Dicamba Technology Here to Stay, Says Monsanto Crop Protection Lead (June 29,
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2017),  http://www.croplife.com/crop-inputs/dicamba-technology-here-to-stay-says-monsanto-
crop-protection-lead/.

436. Monsanto and BASF both designed, developed and accelerated the Xtend Crop
System, made up of seed containing the dicamba-resistant trait and dicamba herbicide.

437.  BASF designed, manufactured and sold a dicamba herbicide as part of the Xtend
Crop System, which it intended and knew would be used over the top of soybean and cotton grown
from seed containing the dicamba-resistant trait, all as part of the Xtend Crop System, to the
foreseeable injury of non-resistant plants and crops.

438. Defendants also failed to adequately test the system with new formulations of
dicamba, including Engenia.

439. Monsanto and BASF also expressly undertook to, but failed, to provide adequate
education, training, and instruction to users of the Xtend Crop System which they did or should
have recognized as minimally necessary for the protection of persons including producers of
susceptible non-dicamba resistant plants and crops, including soybeans.

440. Monsanto and BASF both failed to exercise reasonable care in this undertaking,
which increased the risk of harm to Arkansas Plaintiffs and other members of the Arkansas
Soybean Producers Class.

441. Defendants also aggressively and misleadingly promoted the Xtend Crop System
as safe when it was not, knowing and intending that such promotion would increase in-crop use of
dicamba and correspondingly, the risk of harm.

442. Monsanto also considered but refused to take action to prevent those who sprayed
dicamba unregistered for in-crop use in 2015 and 2016 from doing so again, or refuse to sell

dicamba-resistant seed to such persons, and did so for its own financial gain.
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443. Defendants designed, developed, accelerated, sold, promoted and disseminated the
dicamba-resistant trait specifically for use with inadequately tested, volatile and drift-prone
herbicide seriously dangerous to susceptible non-resistant crops, and in a manner most likely to
create and increase risk and cause damage, including but not limited to aggressive and misleading
marketing, licensing, and unlimited release of a much-touted crop system into areas such as
Arkansas with significant glyphosate-resistant weeds, foreseeably heavy use of dicamba under
circumstances including common occurrence of inversions, inadequately trained and uncertified
applicators, inadequate warnings, and heavy planting of highly susceptible crops such as soybeans,
creating high probability of off-target movement and damage.

444. Defendants breached their duty of care.

445.  As a direct and proximate result, Arkansas Plaintiffs and other members of the
Arkansas Soybean Producers Class were damaged.

446. Monsanto and BASF each knew or ought to have known, in light of the surrounding
circumstances, that its conduct would naturally or probably result in injury, and continued such
conduct in reckless disregard of the consequences. Punitive damages thus are warranted.

COUNT IV - STRICT LIABILITY (DESIGN DEFECT)
(on behalf of Arkansas Plaintiffs and the Arkansas Soybean Producers Class)

In addition or in the alternative to Counts I and III, but in the alternative to Count II,
Arkansas Plaintiffs assert this Count IV for strict liability, design defect.

447.  Arkansas Plaintiffs incorporate by reference Paragraphs 1-382 and 418-446 as
though fully alleged herein.

448, Pursuant to Ark. Code Ann. § 16-116-101, the supplier of a product is liable for

harm to another person or his property if: (1) the supplier is engaged in the business of
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manufacturing, selling or otherwise distributing a product; (2) in a defective condition that
rendered it unreasonably dangerous; and (3) was the proximate cause of harm.

449. A manufacturer includes “the designer, fabricator, producer, compounder,
processor, or assembler of any product or its component parts.” Ark. Code Ann. § 16-116-202(3).

450. A product is in defective condition if unsafe for reasonably foreseeable use and
consumption. Ark. Code Ann. § 16-116-102(2).

451. A product is unreasonably dangerous if dangerous to an extent beyond that which
would be contemplated by the ordinary and reasonable buyer, consumer, or user who acquires or
uses the product. Ark. Code Ann. § 16-116-202(7)(A).

452, Monsanto and BASF both are in the business of manufacturing, selling and
otherwise distributing agricultural products, including the dicamba-resistant trait, seed containing
that trait, and dicamba herbicides.

453. Monsanto and BASF have a partnership, joint venture and joint enterprise for the
design, development and commercialization of the Xtend Crop System consisting of the dicamba-
resistant trait, sced containing it, and dicamba herbicide.

454. The dicamba-resistant trait was designed, sold, and distributed specifically for
intended use of dicamba herbicide sprayed during summer months over the top of crops grown
from seed containing that trait. Correspondingly, dicamba herbicide for in-crop use was designed,
sold and distributed specifically for crops grown from seed containing the dicamba-resistant trait.

455. The dicamba-resistant trait, and seed containing that trait, was manufactured, sold
and licensed for sale by Monsanto.

456.  As partner, joint venture or joint enterprise with Monsanto, BASF is jointly liable.
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457. In addition or in the alternative, BASF itself sold or Monsanto commercialized,
manufactured, sold, licensed and distributed the trait in soybean and cotton seed, acting for itself
and as agent for BASF, which shared profits therefrom.

458. BASF itself manufactured and sold Engenia, the only dicamba herbicide registered
for in-crop use in Arkansas in 2017, as well as older versions of dicamba herbicides.

459. Monsanto and BASF both are engaged in manufacturing, assembling, selling and
otherwise distributing, the Xtend Crop System, entailing seed containing the dicamba-resistant
trait and in-crop use of dicamba herbicide as an integrated crop system unreasonably dangerous
for the reasons herein described.

460. The Xtend Crop System was and is unsafe for the anticipated, foreseeable use by
Xtend Crop System users of spraying dicamba herbicide over the top of crops grown from seed
containing the dicamba-resistant trait in summer months and foreseeably in the vicinity of
susceptible non-dicamba resistant plants and crops, including soybeans.

461. All dicamba currently on the market, including Engenia, is volatile and prone to
drift, in both events moving from application site to damage non-resistant plants and crops,
including soybeans.

462. The majority of damage was attributable to volatility of dicamba, a function of
chemistry rather than manner of application.

463. To the extent damage resulted from drift and otherwise, it was foreseeable and
indeed foreseen that applicators could not or would not adhere to label instructions.

464. To the extent applicators used older versions of dicamba, it was foreseeable, and

foreseen, that they would do so.
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465. The dicamba-resistant trait, seed containing that trait, and Xtend Crop System were
used as reasonably anticipated, and as designed and so used, were and are in defective condition
unreasonably dangerous at the time of sale. This is true even if dicamba application involved user
error or misuse, which was foreseeable.

466. The seed and Xtend Crop System were and are unreasonably dangerous when put
to ordinary and intended use, reasonably foreseeable and actually foreseen by Monsanto and BASF
as highly likely to result in injury, and to an extent beyond that which would be contemplated by
an ordinary and reasonable buyer, consumer, or user with ordinary knowledge as to their
characteristics, propensities, risks, dangers and uses.

467. Ordinary consumers and users of the Xtend Crop System do not appreciate and
would not expect its risks, including the likelihood and dynamics of volatilization, or how little
dicamba it takes to damage susceptible non-resistant plants and crops, especially soybeans.
Indeed, Monsanto and BASF both represented the Xtend Crop System was safe and concealed the
risks.

468, Arkansas Plaintiffs and other members of the Arkansas Soybean Producers Class
are persons to whom injury from a defective product was reasonably foreseen when used for the
purpose for which intended or as foreseeably may be used.

469. As a proximate result of the defective and dangerous condition of the dicamba-
resistant trait, seed containing that trait, and/or the Xtend Crop System, Arkansas Plaintiffs and
other members of the Arkansas Soybean Producers Class were damaged.

470. Monsanto and BASF each knew or ought to have known, in light of the surrounding
circumstances, that its conduct would naturally or probably result in injury, and continued such

conduct in reckless disregard of the consequences. Punitive damages thus are warranted.
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COUNT V - STRICT LIABILITY (FAILURE TO WARN)
(on behalf of Arkansas Plaintiffs and the Arkansas Soybean Producers Class)

In addition or in the alternative to Counts I, and III-IV, but in the alternative to Count II,
Arkansas Plaintiffs assert this Count V for strict liability, failure to warn.

471. Arkansas Plaintiffs incorporate by reference Paragraphs 1-382 and 418-470 as
though fully alleged herein.

472.  As alleged, the dicamba-resistant trait, seed containing that trait, and the Xtend
Crop System, as designed and used in anticipated and foreseeable manner were and are
unreasonably dangerous and defective at the time of sale.

473. Defendants failed to warn or to provide adequate warning of such defective
condition, of which they knew or minimally should have known.

474, In addition or in the alternative, the dicamba-resistant trait, seed containing that
trait, and the Xtend Crop System were and are defective for lack of adequate warning and/or
instruction on safe use, rendering them unreasonably dangerous for anticipated or foreseeable use
(and misuse) at the time of sale.

475. A product is defective under Ark Code Ann. § 16-116-101 if it lacks adequate
warning of risks or hazards, and/or adequate instruction for safe use rendering the product
unreasonably dangerous beyond that which would be contemplated by the ordinary buyer.

476. Defendants failed to warn or provide adequate warning of the dangers, or adequate
instruction on safe use, of the Xtend Crop System and its components.

477.  As alleged, ordinary users and consumers of the Xtend Crop System were unaware
of such dangers, which by contrast, were foreseeable and foreseen by Defendants.

478. Monsanto and BASF failed to provide adequate warning and instruction by label or

otherwise.
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