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Understanding Agricultural Law

A Legal Educational Series for General Practice Attorneys 
and Business Advisors Representing Agricultural and Rural 

Clients

This webinar series is specifically tailored to create subject 
matter literacy and competence on fundamental issues of 
agricultural law for attorneys, advisors, and service providers 
to agricultural producers and agri-businesses.
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Pennsylvania Department of Agriculture’s
Agricultural Business Development Center
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Understanding Agricultural Law Webinar Series: 
Past Topics
Understanding the Basics of :
• Agricultural Labor Laws (April 29, 2022)
• Leasing Farmland for Energy Development (May 20, 2022)
• Local Land Use Regulation of Agriculture (June 24, 2022)
• Statutory Protections for Ag Operations (July 22, 2022)
• Agricultural Cooperatives (Aug. 26, 2022)
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Understanding Agricultural Law Webinar Series: 
Upcoming Topics

Friday, October 21, 2022, noon–1:00 ET
• Understanding the Basics of Crop Insurance
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Additional Upcoming Webinars
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Quarterly Dairy Legal Update Series
• Tues., Oct. 25, 2022, noon ET: 

• 2023 Farm Bill & Dairy
Legal Planning for Specialty Crop Producers Series
• Wed. Nov. 16, 2022, noon ET: 

• Licensing and Regulatory Obligations in Selling Raw and Processed Specialty Crop 
Products

• Wed. Nov. 30, 2022, noon ET: 
• Municipal Law & Zoning for Agritourism/ Agritainment, Specialty Crop Processing 

& Sales
• Wed. Dec. 14, 2022, noon ET: 

• Statutory Protections/Restrictions: Understanding PA’s Ag Area Security, Right-To-
Farm, ACRE, and Clean & Green Laws



Understanding Agricultural Law 
• This webinar will be recorded.
• Use the Q&A feature for questions.
• CLE credits: 

• Link will be posted in the chat
• Please fill out form
• Listen for code word
• Questions? 

• Email: aet17@psu.edu
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Understanding the Basics of Livestock Market 
Regulation
September 23, 2022
Presenters: Ross Pifer, Brook Duer
Center for Agricultural and Shale Law
Agricultural markets have been the subject of varying degrees and methods of government regulation since 
the early 20th Century to ensure a safe and sufficient food supply, but also to level playing fields for individual 
producers and their unique “living” commodities. Now more than ever, the relatively unequal bargaining 
power of producers against large and consolidated market forces has come under scrutiny at all levels, 
including the Department of Justice and the White House. Learn the basics of the Packer and Stockyards Act 
and other market mechanisms such as mandatory price reporting that make agriculture a truly unique supply 
chain and one that is the center of so much current attention.



Overview of Today’s Presentation

• Packers and Stockyards Act, Generally
• PSA – Recent Developments and Ongoing Issues



Livestock Production Cycles

• Cattle – 2-year production cycle (birth to market)
• Cow-calf operations

• Typically small operations
• Use of land not suitable for crop production

• Feedlots
• Concentrated in Great Plains

• Packers



Livestock Production Cycles

• Hogs – 6-month production cycle (birth to market)
• Breeding, gestation, and farrowing
• Nursery (3 weeks)
• Feeder (up to 40 lbs.)
• Finishing
• Packer / processing plant



Livestock Production Cycles

• Poultry – 6-week production cycle (birth to market)
• Hatchery
• Contract grower
• Processing plant



Production / Marketing Continuum

• Spot market 
• Farmer has complete control over production

• Marketing agreement
• Production contract
• Complete integration 

• Processor has complete control over production



Packers and Stockyards Act

• Primary federal law that regulates business practices of 
livestock industry

• Enacted in 1921
• Amended several times to reflect updates to industry
• Codified at 7 U.S.C. sections 181-229



Background for Enactment of PSA

• 1900s marketplace
• Spot market sales
• Big 5 (Armour, Cudahy, Wilson, Swift, and Morris) control over 

markets from producer to consumer
• Transportation
• Market facilities
• Information dissemination



Background for Enactment of PSA

• 1900s marketplace – allegations of anti-competitive behavior
• Suppression of competition – one packer buys train car and sells 

half to competitor
• Excessive charges for hay and supplies
• Contracts with associated businesses such as rendering plants
• “Wiring on” – collusion of packers in setting prices
• Frequency of reported injuries to livestock



Background for Enactment of PSA

• 1917 – FTC investigation initiated by President Wilson 
• 1919 – Recommendation to nationalize stockyards and 

related facilities
• 1921 – Compromise reached through consent degree and 

enactment of PSA
• Packers to divest stockyards real estate, railroads, and market 

newspapers
• USDA to regulate unfair and deceptive practices through PSA



Packers and Stockyards Act Since 1921

• Stafford v. Wallace (U.S. 1922)
• Challenge of PSA by stockyard following enforcement action

• Allegation that it unconstitutionally burdened interstate commerce
• PSA upheld by Supreme Court

• Court considered stockyards as pseudo-utility.
• Statute protected consumers as well as farmers.



Packers and Stockyards Act Since 1921

• Amended several times since 1921
• Regulated entities expanded

• Swine contractors
• Live poultry dealers

• Requirements added
• Industry concentration in 2022 equals or exceeds that in 

1921.



Packers and Stockyards Act Since 1921



Packers and Stockyards Act – Overall 
Purpose
• Ensure fair competition and fair trade practices
• Protect the immediate financial interests of producers
• Protect producers and consumers from monopolistic 

behaviors



Packers and Stockyards Act – Regulated 
Entities
• Packers
• Swine contractors
• Live poultry dealers
• Stockyards, dealers, market agencies



Packers and Stockyards Act – Regulated 
Entities



Packers and Stockyards Act – Prohibited 
Trade Practices



Packers and Stockyards Act – Prohibited 
Trade Practices
• Unfair, unjustly discriminatory, or deceptive practices
• Unreasonable preference
• Apportioning the supply to restrain trade
• Manipulating prices
• Apportioning territory
• Unreasonable or discriminatory charges



Packers and Stockyards Act 

• Prompt payment requirement
• Section 409 – Prompt payment for purchase of livestock
• Section 410 – Final date for making payment to cash seller or poultry 

grower
• Statutory trust

• Seller must prepare and file written notice within 30 days of 
nonpayment or 15 days of dishonor to preserve rights

• Section 206 – for livestock
• Section 207 – for poultry
• Section 318 – dealers 



Packers and Stockyards Act –
Administration
• Administered by Packers and Stockyards Division of USDA 

Agricultural Marketing Service -
https://www.ams.usda.gov/rules-regulations/packers-and-
stockyards-act

• Prior to recent USDA reorganization, PSA was administered 
by USDA Grain Inspection, Packers and Stockyards 
Administration (GIPSA)

• Private rights of action

https://www.ams.usda.gov/rules-regulations/packers-and-stockyards-act










Pickett v. Tyson  
420 F.3d 1272 (11th Cir. 2005)

• Possible methods of product procurement
• Purchase on spot market
• Use of market agreements

• Price usually based on spot market
• Raise its own cattle

• Can choice of procurement method depress spot market?



• Parties
• Farmers who sold cattle to Tyson exclusively through spot market

• Farmers who sold cattle to Tyson through marketing agreements were not 
in case

• Tyson – acquired business from IBP
• Jury verdict of $1.2 billion

Pickett v. Tyson  
420 F.3d 1272 (11th Cir. 2005)



• Mechanics of marketing agreements
• Feedlot owner tells Tyson that pen of cattle is ready
• Tyson picks day within 2-week window
• Feedlot owner gets paid based on market price from week prior to 

entering into marketing agreement adjusted by quality/yield 
differentials

• Marketing agreements were initiated by producers

Pickett v. Tyson  
420 F.3d 1272 (11th Cir. 2005)



• PSA – Section 202
• It shall be unlawful for any packer . . . with respect to livestock . . . 

to
• Engage in or use any unfair, unjustly discriminatory, or deceptive practice 

or device;
• Engage in any course of dealing or do any act for the purpose or with the 

effect of manipulating or controlling prices, or of creating a monopoly in 
the acquisition of, buying, selling, or dealing in, any article, or of 
restraining commerce;

Pickett v. Tyson  
420 F.3d 1272 (11th Cir. 2005)



• Did use of marketing agreement adversely affect 
competition?

• Pickett must show decreased market price
• Tyson must show legitimate business justification
• Pickett must show the business justification is pretextual

Pickett v. Tyson  
420 F.3d 1272 (11th Cir. 2005)



Perishable Agricultural Commodities Act

• Primary federal law regulating the marketing of fruits and 
vegetables

• Enacted in 1930
• Similar in many respects to Packers and Stockyards Act

• Impose fair dealing standards
• Account for differences between livestock and F&V industries



PART II 

Historical Expansion of P&S Statutory 
Authority 
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PART II
Historical Revisions/Additions to P&S Authority
Back to some history:
1994 Reorganization Act –“Packers and Stockyards 
Administration” (PSA) ends, P&S administered by Grain 
Inspection, Packers and Stockyards Administration (GIPSA).  
Then the recently re-org changed back.
• GIPSA was just a division within USDA but the term “GIPSA 

regulations” still sticks today - 9 C.F.R 201-203
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Packers and Stockyards Act Since 1921



Expanded P&S Authority
1987 – expanded to Poultry w/few differences. Note: poultry 
use of production contracts widespread, few market sales.  
2002 – expanded to Swine – BIG differences. Note: production 
contract use growing continually. 

• No bonding requirements.
• No prompt payment requirements
• No statutory trust protections.
• Primarily applying the Prohibited Trade Practices

2002 – also limited use of Confidentiality Clauses.  
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Custodial Accounts
Packers, Dealers, Market Agencies, Stockyard Owner – they all are 
have slightly different definitions.  KEY: If an entity is:

• holding a seller’s money from consignment of animals 
• Taking ownership interest in animals and not simultaneously delivering 

100% of the sale price to the seller at the time of transfer of possession
GIPSA has legal jurisdiction over the bank accounts through which 
the sale proceeds flow and through which payment is ultimately 
made to the seller.  
• “Custodial Accounts” – Auditing by GIPSA. Significant penalties 

for not maintaining a balance sufficient to pay all outstanding 
purchase obligations at any given snapshot in time.  
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2008 Amendments (via Farm Bill) 
• Right of Cancellation of Poultry & Swing Production Contracts – minimum of 3 

business days after execution.
• Additional Capital Investment Disclosure Statement
• Where “Principle Part of Performance Takes Place” is the venue. 
• Choice of Law – must be specified and in accordance with above.
• Arbitration requirement can be declined.   
• USDA to promulgate regs defining “undue or unreasonable preference,” 

reasonable notice of suspension, requirements if additional capital investments 
during term of contract, remedy of breach.  The infamous “GIPSA Rule”

• See CRS Report: USDA’s GIPSA Rule on Livestock and Poultry Marketing Practices, 
Update January 7, 2016.  
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GIPSA Rule Controversy  2008 – 20?
• Published as proposed 6/22/10, turbulent reaction and 

comment period ensured, published as Final Rule 12/9/11, 
effective 2/7/12.  76 F.R. 76874 

• Appropriations Acts in the following years limited and 
blocked implementation, continued until 2015 Approps. Act  

• The “$100 million cost to economy” provision requirement. 
• The definition of what is “undue or unreasonable 

preference or advantage” was removed.  There remains no 
definitional help in the regs to this day.  Suspension rules 
also later altered from “as published” version in 2015.  
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Mandatory Livestock Reporting (LMR) 
Livestock Mandatory Reporting Act of 1999 
• Increased contract sales = little spot market = no public info for 

producers to determine “fair” market prices. 
• Mandated price reporting for cattle, boxed beef and swine (and USDA 

could choose to include lamb).  Final regs promulgated, effective April 2, 
2001.  Information is “anonymized.”  Maintained on USDA AMS website.

• Subsequent amendments and reauthorizations have increased various 
aspects of swine/pork and lamb reporting.  

• CRS Report: Livestock Mandatory Reporting Act: Overview for 
Reauthorization in the 116th Congress.  (we’re in the 117th) 

• Operating now under a Continuing Resolution. Expiring September 30, 
2022.  Needs to be reauthorized. House passed; stuck in Senate. 

46

https://www.ams.usda.gov/rules-regulations/mmr/lmr
https://www.congress.gov/106/plaws/publ78/PLAW-106publ78.pdf
https://www.govinfo.gov/content/pkg/FR-2000-12-01/pdf/00-29987.pdf
https://www.govinfo.gov/content/pkg/FR-2001-01-30/pdf/01-2639.pdf
https://www.ams.usda.gov/market-news/livestock-poultry-grain


LMR (cont.)
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• USDA AMS, Report to Congress, Livestock Mandatory Reporting, 2018
• USDA AMS, collected presentations on LMR issues, 2008-2018

• Who reports?   

https://www.ams.usda.gov/sites/default/files/media/LMR2018ReporttoCongress.pdf
https://www.ams.usda.gov/presentations


Swine Contract Library (part of LMR)
• A specialized data compilation of actual swine production contracts that was also part of the 1999 LMR 

Act.  The same thing is not required for beef or lamb.
• Contract submissions are confidential. Data becomes aggregated and anonymized. 

Contract. Any agreement, whether written or verbal, between a packer and a producer for the purchase of swine for slaughter, except a 
negotiated purchase (as defined in this section).
Negotiated purchase. A purchase, commonly known as a “cash” or “spot market” purchase, of swine by a packer from a producer under 
which:

(1) The buyer-seller interaction that results in the transaction and the agreement on actual base price occur on the same day; and
(2) The swine are scheduled for delivery to the packer not later than 14 days after the date on which the swine are committed to the packer.

Packer. Any person engaged in the business of buying swine in commerce for purposes of slaughter, of manufacturing or preparing 
meats or meat food products from swine for sale or shipment in commerce, or of marketing meats or meat food products from swine in 
an unmanufactured form, acting as a wholesale broker, dealer, or distributor in commerce. The regulations in this part apply only to a 
packer that meets the conditions in either paragraph (1) or (2) of this definition:

(1) A packer purchasing at least 100,000 swine per year and slaughtering swine at one or more federally inspected processing plants that meet either of the 
following conditions:
(i) A swine processing plant that slaughtered an average of at least 100,000 head of swine per year during the immediately preceding 5 calendar years, with the 
average based on those periods in which the plant slaughtered swine; or

Producer. Any person engaged, either directly or through an intermediary, in the business of selling swine to a packer for slaughter 
(including the sale of swine from a packer to another packer).
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https://www.ams.usda.gov/rules-regulations/packers-and-stockyards-act/regulated-entities/swine-contract-library
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Center for Agricultural and 
Shale Law
Penn State Law
329 Innovation Boulevard, 
Suite 118
University Park, PA 16802 

THANK YOU!
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