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matter literacy and competence on fundamental issues of 
agricultural law for attorneys, advisors, and service 
providers to agricultural producers and agri-businesses.
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Understanding Agricultural Law Webinar Series

July 22, 2022, noon – 1:00 ET
Statutory Protections for Agricultural Operations
Pennsylvania has several statutes that provide various 
protections to agricultural operations and rural landowners.  
This webinar will address the Pennsylvania Right to Farm Act, 
the Agricultural Area Security Act, Clean and Green, and 
ACRE’s municipal ordinance review.



Center for Agricultural and Shale Law

https://aglaw.psu.edu
• Agricultural Law Weekly 

Review
• Shale Law Weekly Review
• Agricultural Law Virtual 

Resource Rooms
• Shale Law Virtual Resource 

Rooms
• Agricultural Law Issue Tracker
• Shale Law Issue Tracker

• Agricultural Law Podcast
• Social Media 

• Twitter, Facebook, LinkedIn 

• Presentations
• PA Ag Mediation Program

6

https://aglaw.psu.edu/


Our 
Website
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Our Podcasts are also Available on: 
• Apple Podcasts
• Spotify
• Google Podcasts
• Stitcher



Pennsylvania Agricultural 
Mediation Program
Contact us:

Jackie Schweichler, Program Coordinator
329 Innovation Blvd.
University Park, PA 16802
(814) 746-4619
AgMediation@PennStateLaw.psu.edu

Website: www.PAAgMediation.com
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Understanding Agricultural Law 

• This webinar will be recorded.
• Use the Q&A feature for questions.
• CLE credits: 

• Link will be posted in the chat
• Please fill out form
• Listen for code word
• Questions? 

• Email: jks251@psu.edu

mailto:jks251@psu.edu


Overview of Today’s Presentation
• Part I – Brook Duer (approx. 30 minutes)

• Municipalities Planning Code and Agricultural Uses
• Ag-Relevant Provisions in Generally Applicable Laws

• Uniform Construction Code
• Erosion & Sediment Controls
• Storm Water Management
• Land Development Plans

• Part II – Ross Pifer (approx. 15 minutes)
• Nutrient Management Act
• Odor Management



Understanding the Basics of Land 
Use Regulation of Agriculture

June 23, 2022 



This webinar series is specifically tailored to creating 
subject matter literacy and competence on 

fundamental issues of agricultural law for attorneys, 
advisors, and service providers to agricultural 

producers and agri-businesses.



Past Webinars in the Series
May 20, 2022, Understanding the Basics of Leasing Farmland for Energy Development
The present and future will see many agricultural/rural landowners faced with tough decisions about land use and 
income opportunities presented by energy transitions. Gain an understanding of the ins and outs of leasing for gas 
and solar development to better serve current clients and build your skill set to take advantage of a growing 
market for professional advice in this area.
•PowerPoint: Understanding the Basics of Leasing Farmland for Energy Development – Part 1
•PowerPoint: Understanding the Basics of Leasing Farmland for Energy Development – Part 2
•Recording: Understanding the Basics of Leasing Farmland for Energy Development

April 29, 2022, Understanding the Basics of Agricultural Labor Laws
Every area of labor and employment law seems to have its own unique rules for agricultural workers. Increase your 
understanding of the Fair Labor Standards Act, OSHA, child, migrant and seasonal labor laws, the H-2A program, and 
much more.
•PowerPoint: Understanding the Basics of Agricultural Labor Part 1
•PowerPoint: Understanding the Basics of Agricultural Labor Part 2
•Recording: Understanding the Basics of Agricultural Labor Laws

https://aglaw.psu.edu/event/understanding-the-basics-of-leasing-farmland-for-energy-development/
https://aglaw.psu.edu/wp-content/uploads/2022/05/20220520-Understanding-Agricultural-Law-Farmland-Energy-RHP.pdf
https://aglaw.psu.edu/wp-content/uploads/2022/05/20220519-ABDC-Leasing-for-Energy-Development.Part-2-DHD.pdf
https://www.youtube.com/watch?v=N9i1GuGM6PQ
https://aglaw.psu.edu/event/understanding-the-basics-of-agricultural-labor-laws/
https://aglaw.psu.edu/wp-content/uploads/2022/04/20220429-Understanding-Agricultural-Law-Agricultural-Labor-Part-1-RHP.pdf
https://aglaw.psu.edu/wp-content/uploads/2022/04/20220429-Und-Ag-Law-Ag-Labor-Part-2-DHD.pdf
https://www.youtube.com/watch?v=b2uoXQCFKb4&t=3089s


But first . . . Executive Order 2003-2

4 Pa. Code 7.301 –308
”The provisions of this Subchapter W adopted by Executive 
Order No. 1982-3, dated October 29, 1982, 12 Pa.B. 3804; 
amended by Executive Order No. 1994-3, dated May 9, 1994, 
24 Pa.B. 2789; amended by Executive Order No. 1997-6, 
dated October 14, 1997, 28 Pa.B. 356; amended by Executive 
Order No. 2003-2, dated March 20, 2003, 33 Pa.B. 3483, 
unless otherwise noted.“

http://www.pacodeandbulletin.gov/Display/pacode?file=/secure/pacode/data/004/chapter7/subchapWtoc.html&d=reduce






NRCS Web Soil Survey
https://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm

https://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm
https://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm


Another little tip . . . DCED Publications
All publications are downloadable.  

https://dced.pa.gov/library/?wpdmc=publications_and_documents


Planning for Agriculture 

PSSTTT . . . .

https://dced.pa.gov/download/planning-specifically-for-agriculture/?wpdmdl=56206&refresh=62b57afdc7e8d1656060669




MPC - Municipalities Planning Code & Agriculture 
• Enabling legislation for municipal regulation of land uses.  

Section 105. Purpose of Act: “ . . . to promote the preservation of this Commonwealth’s natural resources 
and prime agricultural land . . . to encourage the preservation of prime agricultural land . . . to ensure that 
municipalities enact zoning ordinances that facilitate the present and future economic viability of existing 
agricultural operations in this Commonwealth and do not prevent or impede the owner or operator’s need 
to change or expand their operations in the future in order to remain viable . . .“  

• Tools: (1) Comprehensive Plan; (2) Zoning Ordinance; (3) Subdivision and Land Development Ordinance 

• We’ll stick to discussing zoning and later in this presentation touch upon land development authority.  

• Quote from DCED’s “Planning for Agriculture” publication:  “The purpose of agricultural zoning is to protect 
farmland from incompatible uses that would adversely affect the long-term economic viability of the area 
within the region. Zoning accomplishes this purpose in three ways: 

(1) by protecting prime agricultural soil; 
(2) by maintaining large areas of agricultural land; and 
(3) by minimizing land use conflicts.” 

https://www.legis.state.pa.us/WU01/LI/LI/US/HTM/1968/0/0247..HTM


MPC Section 603. Ordinance Provisions.
(b) Zoning ordinances, . . . may permit, prohibit, regulate, restrict and determine:

(1) Uses of land, watercourses and other bodies of water. 
(2) Size, height, bulk, location, erection, construction, repair, maintenance, alteration, razing, removal 

and use of structures. 
(3) Areas and dimensions of land and bodies of water to be occupied by uses and structures, as well as 

areas, courts, yards, and other open spaces and distances to be left unoccupied by uses and 
structures. 

(4) Density of population and intensity of use. 
(5) Protection and preservation of natural and historic resources and prime agricultural land and 

activities.
“ . . . except to the extent that . . . regulation of activities related to commercial agricultural production 
would exceed the requirements imposed under 

• Nutrient Management Act (“regardless of whether any agricultural operation within the area to be 
affected by the ordinance would be a concentrated animal operation”) 

• Agricultural Area Security Law
• Right to Farm Law
• “or that regulation of other activities are preempted by other federal or state laws.”



MPC Definition of “Agricultural Operation”
"Agricultural operation," an enterprise that is actively engaged in the commercial production and preparation for market 
of crops, livestock and livestock products and in the production, harvesting and preparation for market or use of 
agricultural, agronomic, horticultural, silvicultural and aquacultural crops and commodities. The term includes an 
enterprise that implements changes in production practices and procedures or types of crops, livestock, livestock 
products or commodities produced consistent with practices and procedures that are normally engaged by farmers or are 
consistent with technological development within the agricultural industry. 

Compare to Right to Farm Law (which has become somewhat of a standard): 

“Normal agricultural operation.” The activities, practices, equipment and procedures that farmers adopt, use or engage 
in the production and preparation for market of poultry, livestock and their products and in the production, harvesting 
and preparation for market or use of agricultural, agronomic, horticultural, silvicultural and aquacultural crops and 
commodities and is: (1) not less than ten contiguous acres in area; or (2) less than ten contiguous acres in area but has an 
anticipated yearly gross income of at least $10,000. 

The term includes new activities, practices, equipment and procedures consistent with technological development within the agricultural industry. 
Use of equipment shall include machinery designed and used for agricultural operations, including, but not limited to, crop dryers, feed grinders, saw 
mills, hammer mills, refrigeration equipment, bins and related equipment used to store or prepare crops for marketing and those items of agricultural 
equipment and machinery defined by the . . . Farm Safety and Occupational Health Act. Custom work shall be considered a normal farming practice. 

Note:  Neither includes on-farm “marketing” of commodities, a recurring omission except in the Ag Area Security Law. 



PA’s Uniform Construction Code (UCC) - 2004 
Existing exemptions from UCC applicability:
• “Agricultural building” A structure utilized to store farm implements, hay, feed, grain or other agricultural 

or horticultural products or to house poultry, livestock or other farm animals, a milk house and a structure 
used to grow mushrooms, agricultural or horticultural products. The term includes a carriage house owned 
and used by members of a recognized religious sect for the purposes of housing horses and storing 
buggies. The term includes a structure that is less than 1,000 square feet in size which is utilized to process 
maple sap. The term shall not include habitable space or spaces in which agricultural products are 
processed, treated or packaged and shall not be construed to mean a place of occupancy by the general 
public.

• “3-sided farm market”
No more than one structure per parcel of land which meets all of the following requirements:

i. The structure is used for the direct, seasonal sale of agricultural commodities.
ii. The structure is open on at least 25% of the perimeter of the structure when in operation.
iii. The structure is operated by a producer whose products make up not less than 50% of the 

agricultural commodities being sold.
iv. If not located on the producer's property, the structure is erected for less than 180 days of 

a calendar year.
v. The structure has an area of not more than 1,000 square feet.



Erosion & Sedimentation Control Plans (E&S)
• Resources: PA DEP Agricultural Erosion and Sediment Control webpage, which includes Ag E&S plan template which 

may be landowner/operator-executable (if possess correct data and knowledge to complete competently).  Contact 
County Conservation District for assistance.  Also includes a Soil Erosion and Sediment Control Manual for Agricultural 
Operations. 

• PA Clean Streams Law (35 P.S. 691.5 - 402) provide authority; details are in DEP’s 25 Pa. Code “Chapter 102 Regulations.”  

• BMP implementation required:  any agricultural plowing or tilling activities or Animal Heavy Use Areas (AHUAs)
o Best Management Practices (BMPs) are sourced from PA NRCS Field Office Technical Guide. 

• Ag E&S Plan required: agricultural plowing or tilling activities or Animal Heavy Use Areas (AHUAs) that disturb > 5000 
sq. ft. (approx. size of a basketball court). 
o NRCS implements a “NRCS Conservation Plan” for their programs, which may satisfy PA’s Ag E&S Plan requirement 

in individual cases. 
o Must be “Readily available for review and inspection.”

• All CAFOS need an Ag E&S Plan, if for no other reason than the mandatory NPDES permit requires it.  All CAOs need an 
Ag E&S Plan because NMP requires it.  (NPDES, CAOs and CAFOs are a topic for another webinar) 

• A Construction E&S Plan is not an Ag E&S Plan. 

https://www.dep.pa.gov/Business/Water/Pennsylvania%E2%80%99s%20Chesapeake%20Bay%20Program%20Office/agriculture/Pages/Agricultural-Erosion-and-Sediment-Control.aspx
http://www.depgreenport.state.pa.us/elibrary/GetDocument?docId=1504839&DocName=SOIL%20EROSION%20AND%20SEDIMENT%20CONTROL%20MANUAL%20FOR%20AGRICULTURAL%20OPERATIONS.PDF%20%20%3cspan%20style%3D%22color:green%3b%22%3e%3c/span%3e%20%3cspan%20style%3D%22color:blue%3b%22%3e%3c/span%3e
https://www.pacodeandbulletin.gov/Display/pacode?file=/secure/pacode/data/025/chapter102/s102.4.html
https://efotg.sc.egov.usda.gov/#/


Earth disturbance activity—A construction or other human activity which disturbs the surface of the land, 
including land clearing and grubbing, grading, excavations, embankments, land development, agricultural 
plowing or tilling, operation of animal heavy use areas, timber harvesting activities, road maintenance 
activities, oil and gas activities, well drilling, mineral extraction, and the moving, depositing, stockpiling, or 
storing of soil, rock or earth materials.

Agricultural plowing or tilling activity—
(i) Earth disturbance activity involving the preparation and maintenance of soil for the production of 

agricultural crops.
(ii) The term includes no-till cropping methods, the practice of planting crops with minimal mechanical 

tillage.

Animal heavy use area—
(i) Barnyard, feedlot, loafing area, exercise lot, or other similar area on an agricultural operation where due 

to the concentration of animals it is not possible to establish and maintain vegetative cover of a density 
capable of minimizing accelerated erosion and sedimentation by usual planting methods.

(ii) The term does not include entrances, pathways and walkways between areas where animals are housed 
or kept in concentration.

Chapter 102 definitions 



Stormwater Management Act (1978)

• Any exemptions for agriculture have gone away.  

• Obviously, stormwater management is at the heart of the efforts to 
reduce nitrogen, phosphorus and sediment contributions to the 
Chesapeake Bay and is too large an issue to cover in this webinar. 

• Stormwater Management Ordinances vary by municipality. 

• But one stormwater management issue re: agriculture use of land is 
small enough to address here.  



High Tunnel 
Exemption 
from Storm Water 
Management Plan 
Requirement (2018)  



A high tunnel shall be exempted from the provisions of this act if:  

1. the high tunnel or its flooring does not result in an impervious area exceeding 25% of all structures located on the 
owner's total contiguous land area; and

2. the high tunnel meets one of the following:
i. The high tunnel is located at least 100 feet from any perennial stream or watercourse, public road or neighboring property line.
ii. The high tunnel is located at least 35 feet from any perennial stream or watercourse, public road or neighboring property line and 

located on land with a slope not greater than 7%.
iii. The high tunnel is supported with a buffer or diversion system that does not directly drain into a stream or other watercourse by 

managing storm water runoff in a manner consistent with requirements of this act.

Note: Unclear if each high tunnel can be up to 25% of the impervious surface, or if the sum of all high tunnels must be < 25%. 

"High tunnel."  A structure which meets the following:
1. Is used for the production, processing, keeping, storing, sale or shelter of an agricultural commodity . . . or for the storage 

of agricultural equipment or supplies.
2. Is constructed consistent with all of the following:

i. Has a metal, wood or plastic frame.
ii. When covered, has a plastic, woven textile or other flexible covering.
iii. Has a floor made of soil, crushed stone, matting, pavers or a floating concrete slab.

Note: Same definition is used for an exemption to property tax assessment in Act 114 of 2013 and Act 130 of 2013. 



Instead of an 
exemption for this:

The exemption also  
includes this: 



SALDO & Land Development Plans 
(SALDO = Subdivision and Land Development Ordinance)

• Each SALDO’s terms vary by municipality.   Very few universals.  

• Consult the applicable ordinance, but the MPC does have some provisions relevant to ag uses. How these resolve can 
have significant financial implications. 

• The threshold question of “what qualifies as land development?” requiring plan preparation/submission is the 
universal question with agricultural clients.   

• But first, there is also a smaller threshold question of “what qualifies as subdivision?” regarding leases. 

• “Subdivision,” the division or redivision of a lot, tract or parcel of land by any means into two or more lots, tracts, 
parcels or other divisions of land including changes in existing lot lines for the purpose, whether immediate or future, 
of lease, partition by the court for distribution to heirs or devisees, transfer of ownership or building or lot 
development: Provided, however, that the subdivision by lease of land for agricultural purposes into parcels of more 
than ten acres, not involving any new street or easement of access or any residential dwelling, shall be exempted.



Section 107. Definitions.
“Land development,” any of the following activities: 

(1) The improvement of one lot or two or more contiguous lots, tracts or parcels of land for any purpose involving:
*  *  *
(ii) the division or allocation of land or space, whether initially or cumulatively, between or among two or more 
existing or prospective occupants by means of, . . . leaseholds.
*  *  *

(3) Development in accordance with section 503(1.1)

Section 503. Contents of Subdivision and Land Development Ordinance. The subdivision and land development ordinance 
may include, but need not be limited to: 

(1.1) Provisions for the exclusion of certain land development from the definition of land development contained in section 
107 only when such land development involves:

(ii) the addition of an accessory building, including farm buildings, on a lot or lots subordinate to an existing principal 
building; . . . 

What Qualifies as Land Development? 



Brook Duer 
Staff Attorney
Center for Agricultural and Shale Law
Penn State Law
329 Innovation Boulevard, Suite 118
University Park, PA 16802 
(814) 863-3396
dhd5103@psu.edu

THANK YOU!

mailto:dhd5103@psu.edu




aglaw.psu.edu

https://aglaw.psu.edu/


Pennsylvania Agricultural 
Mediation Program
• Who can request mediation?

• USDA-related issues:
• Agricultural Loans
• Wetlands determinations
• Compliance with farm programs, including conservation programs
• National organic program established under the Organic Foods Production Act of 1990
• Agricultural Credit
• Rural water loan programs
• Grazing on National Forest System land
• Pesticides

• Non-USDA issues:
• Land and Equipment Lease issues.
• Family farm transition. 
• Farmer-neighbor disputes.
• As approved by PA Secretary of Agriculture

39



Nutrient Management – Legislative History

• Act 6 of 1993 – Nutrient Management Act
• One listed purpose is “[to] establish criteria nutrient management 

planning requirements and an implementation schedule for the 
application of nutrient management measures on certain 
agricultural operations which generate or utilize animal manure.”

• Act 38 of 2005



Nutrient Management – Legislative History

• Act 6 of 1993 – Nutrient Management Act
• Act 38 of 2005 – “ACRE”

• “An Act . . . consolidating the Nutrient Management Act; further 
providing for scope, for legislative purpose, for definitions and for 
administration; providing for manure application; further providing 
for nutrient management and odor management certification; 
providing for odor management plans; further providing for the 
Nutrient Management Advisory Board. . .”



Relevant Legal Authorities

• Nutrient and Odor Management
• 3 Pa.C.S. §§ 501 – 522

• Nutrient Management
• 25 Pa. Code §§ 83.201 – 83.381

• Facility Odor Management
• 25 Pa. Code §§ 83.701 – 83.812

• Manure Management 
• Within 25 Pa. Code, Chapter 91



Nutrient and Odor Management –
Resources
• Pennsylvania Nutrient Management Program

• https://extension.psu.edu/programs/nutrient-management
• Odor Management Program

• www.agriculture.pa.gov
• Pennsylvania Nutrient Management and Manure Management 

Program – Administrative Manual (Oct. 2021)
• Planning for Agriculture, PA Department of Community & 

Economic Development, Third Edition (Nov. 2014)

https://extension.psu.edu/programs/nutrient-management
http://www.agriculture.pa.gov/


Nutrient Management Plans

• Operator of Concentrated Animal Operation (CAO) required 
to develop and implement NMP.

• CAO = animal density exceeds 2 Animal Equivalent Units (AEUs) 
per acre of land suitable for the application of manure

• AEU = based on 1000 pounds per animal using standard animal 
weights



CAO Calculation – 25 Pa. Code 83.262(b)

• 10,000 medium broilers @ 2.3 lbs = 23,000 lbs.
• 23,000 lbs. x 258 days/365 days = 16,257 lbs.
• 16,257 lbs. / 1,000 lbs. = 16.25 AEUs
• 16.25 AEUs / 7 acres of suitable land = 2.32 AEUs/acre



Nutrient Management Plans

• Not required for operations with less than 8 AEUs
• Non-CAO operator can prepare plan on a voluntary basis.
• NMP must be prepared by Nutrient Management Specialist.
• NMP must be approved by local Conservation District.



Nutrient Management Act – Preemption 

• 3 Pa.C.S. § 519 – Preemption of local ordinances that conflict 
with statute, regulation, or guidelines

• (b) Nutrient management – “practices related to the storage, 
handling or land application of animal manure or nutrients or to 
the construction, location or operation of facilities used for the 
storage of animal manure or nutrients . . .”

• (c) Odor management – “management of odors generated from 
animal housing or manure management facilities. . .”



Odor Management Plans 

• Required for new CAOs or CAFOs
• Required for existing CAOs or CAFOs planning to construct or 

expand manure storage or animal housing facilities
• Voluntary plans authorized
• Must be prepared by Odor Management Specialist
• Must be approved by State Conservation Commission



Odor Management Plans – Contents  

• Evaluation of potential off-site odor impacts
• Include necessary Odor BMPs to address potential off-site 

odors
• Goal is to minimize not eliminate odors



Manure Management Plans  

• All farms that land apply manure must prepare and 
implement Manure Management Plan.

• All farms that have an Animal Concentration Area or pasture 
are required to prepare and implement MMP.

• Plan can be prepared by farmer and maintained on-site.
• See 25 Pa. Code § 91.36(a)
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