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Topic Introduction

• Growing role of the public – “Social License” concept 
• Animal rights activism in all animal production agriculture 
• Voluntary programs – F.A.R.M., etc.
• Private employer & property rights 
• Legal structure to enforce criminal animal cruelty generally 
• 3rd Party trespasser vs. “employee trespasser”



Google Search: “Animal Activism in Dairy” 

• Is Dairy Farming Cruel to Cows? - NYT 12/20/20 

• Joaquin Phoenix Oscar acceptance speech - 3:50 min mark.   

https://www.nytimes.com/2020/12/29/science/dairy-farming-cows-milk.html
https://www.youtube.com/watch?v=qiiWdTz_MNc


Stakeholder Groups Emerging



Educational Events Are Everywhere
• Hoard’s Dairyman Webinar (June 2021) Reimagining the Future 

Dairy – Maintaining our Social License by Improving Animal 
Welfare 

• Come Together for Animal Ag – 2022 Summit 5/10-12/22 (Kansas 
City)

• 2022 Dairy Cattle Welfare Symposium: Promoting dairy cattle 
welfare and ethics through science and implementation of best 
practices – 5/18-19/22  (Syracuse)

https://hoards.com/article-30368-reimagining-the-future-of-dairy-&ndash-maintaining-our-social-license-by-improving-animal-welfare.html
https://whova.com/web/stake_202205/
https://www.dcwcouncil.org/symposium


Dairy Farmers as Employers & Property Owners
• Farmers need to develop confidence in their knowledge of their 

rights as a private employer and a private property owner. 
• First Amendment issues and animal “rights” = cause confusion. 

Farmers need 100% clarity on:  
1. Common Law of Private Property Rights
2. Employer/Employee Relationship
3. Privacy and Proprietary Rights
4. Statutory Laws Protecting Private Property Rights (trespassing)



“Common Law” of Private Property Rights

• Exclusive right to possession unless some form of “consent.”
• Right to exclude others (unless there is a superseding statutory 

law). 
• Legal actions: negligence & common law “trespass”
• “trespassers” (with a small “t”).
• “known trespassers” – duty to refrain from willful, wanton, reckless acts.

• “licensees” and “invitees.” 
• children & “attractive nuisance.”



Employer – Employee Relationship
• Invitee for mutual benefit of both – under common law. 
• Statutory laws do apply (OSHA, EEOC, OT, etc.).
• What an employee can “do” in the workplace is defined by 

the employer (may be subject to a statutory law restricting).
• Workplace rules – ex:  no phones, no photographs, no 

recordings (audio or visual)
• Unless there is an agreement for a defined term of 

employment, all employees are “at-will” and can be 
terminated without cause.  This is only subject to 
discrimination laws. 



Privacy & Proprietary Information
• Visual or audible “info” available from off-site is “public.” 

• Even from overhead.  Ex: drones, GIS. 
• All other “info” (sights, sounds, business practices, data, 

etc.): subject to privacy and/or proprietary rights of owner.
• “Expectation of privacy” is protected by U.S. Constitution. 
• If you are consenting to public or employee access of any 

kind, the owner can create rules and workplace rules, 
signage, etc.  



“Ag–Gag” Laws
• Let’s simplify:  All state legislative attempts to criminally 

penalize image and/or audio recording by 3rd parties without 
consent, or with “invalid” consent (i.e. deception), have been 
ruled unconstitutional.  

• Why?  Because they have been viewed as NOT content 
neutral for one reason or another.  

• Can this be solved?  Wiretapping crime analogy? 
• Has any reported opinion upheld any portion of one?   



Ninth Circuit Case
ALDF, et al. v. Wasden, et al. (1/4/18) - Idaho



Eight Circuit Case
ALDF, et al. v. Reynolds, et al. (8/13/21) - Iowa

Access  

Employment  X  



Kansas Writ of Cert. 
Denied by US Sup. Ct. 



Statutory Laws Protecting Private Property Rights 
Pennsylvania Criminal Trespassing laws: 

1. Simple Trespassing
2. Defiant Trespassing 
3. Agricultural Trespassing
4. Agricultural Biosecurity Area Trespassing
5. Agricultural Vandalism 
6. Agricultural Crop Destruction
7. Ecoterrorism (Criminal and Civil) 



Simple Trespassing (summary) 

(1) A person commits an offense if, knowing that he is not licensed or 
privileged to do so, he enters or remains in any place for the purpose of:

(i) threatening or terrorizing the owner or occupant of the premises;
(ii) starting or causing to be started any fire upon the premises; or
(iii) defacing or damaging the premises.

(2) An offense under this subsection constitutes a summary offense.



Defiant Trespassing (summary and misdemeanor grades) 

(1) A person commits an offense if, knowing that he is not licensed or 
privileged to do so, he enters or remains in any place as to which notice 
against trespass is given by:

(i) actual communication to the actor;
(ii) posting in a manner prescribed by law or reasonably likely to come to the attention of intruders;
(iii) fencing or other enclosure manifestly designed to exclude intruders;
(iv) notices posted in a manner prescribed by law or reasonably likely to come to the person's attention at each 
entrance of school grounds that visitors are prohibited without authorization from a designated school, center or 
program official;
(v) an actual communication to the actor to leave school grounds as communicated by a school, center or program 
official, employee or agent or a law enforcement officer; or

(vi) subject to paragraph (3), the placement of identifying purple paint marks on trees or posts on the property which 
are:

(A) vertical lines of not less than eight inches in length and not less than one inch in width;
(B) placed so that the bottom of the mark is not less than three feet from the ground nor more than five feet from the ground; and
(C) placed at locations that are readily visible to a person approaching the property and no more than 100 feet apart.

(except in Phila. and Pittsburgh) 



Agricultural Trespassing (misdemeanor) 

(1) A person commits an offense if knowing that he is not licensed or 
privileged to do so he:

(i) enters or remains on any agricultural or other open lands when such 
lands are posted in a manner prescribed by law or reasonably likely to 
come to the person's attention or are fenced or enclosed in a manner 
manifestly designed to exclude trespassers or to confine domestic 
animals; or
(ii) enters or remains on any agricultural or other open lands and defies 
an order not to enter or to leave that has been personally communicated 
to him by the owner of the lands or other authorized person.

(3) For the purposes of this subsection, the phrase “agricultural or other open lands” shall mean any land on which agricultural
activity or farming as defined in section 3309 (relating to agricultural vandalism) is conducted or any land populated by forest trees 
of any size and capable of producing timber or other wood products or any other land in an agricultural security area as defined . . . 
the Agricultural Area Security Law, or any area zoned for agricultural use.



Agricultural Biosecurity Area Trespassing (S, M)

(1) A person commits an offense if the person does any of the following:
(i) Enters an agricultural biosecurity area, knowing that the person is not 
licensed or privileged to do so.
(ii) Knowingly or recklessly fails to perform reasonable measures for 
biosecurity that by posted notice are required to be performed for entry to 
the agricultural biosecurity area.

(2) It is a defense to prosecution under paragraph (1)(ii) that:
(i) no reasonable means or method was available to perform the measures that the posted notice required to be performed for entry to 
the agricultural biosecurity area;
(ii) entry is made in response to a condition within the agricultural biosecurity area that the person reasonably believes to be a serious 
threat to human or animal health as necessitating immediate entry to the agricultural biosecurity area; or
(iii) entry is made under exigent circumstances by a law enforcement officer to:

(A) pursue and apprehend a suspect of criminal conduct reasonably believed by the officer to be present within the agricultural 
biosecurity area; or
(B) prevent the destruction of evidence of criminal conduct reasonably believed by the officer to be located within the agricultural 
biosecurity area.



(c) Defenses.--It is a defense to prosecution under this section that:
(1) a building or occupied structure involved in an offense under subsection (a) of this section was 
abandoned;
(2) the premises were at the time open to members of the public and the actor complied with all lawful 
conditions imposed on access to or remaining in the premises; or
(3) the actor reasonably believed that the owner of the premises, or other person empowered to license 
access thereto, would have licensed him to enter or remain.

Agricultural Biosecurity Area Trespassing (cont.)



Agricultural Vandalism (misdemeanor, felony grades)

(a) Offense defined.--A person commits the offense of agricultural 
vandalism if he intentionally or recklessly defaces, marks or otherwise 
damages the real or tangible personal property of another, where the 
property defaced, marked or otherwise damaged is used in agricultural 
activity or farming.

(c) Definition.--As used in this section, the terms “agricultural activity” and “farming” include public and private 
research activity, records, data and data-gathering equipment related to agricultural products as well as the 
commercial production of agricultural crops, livestock or livestock products, poultry or poultry products, trees and 
timber products, milk, eggs or dairy products, or fruits or other horticultural products.



Agricultural Crop Destruction 
(a) Offenses defined.--A person commits a felony of the second degree if he 

intentionally and knowingly damages any field crop, vegetable or fruit plant or 
tree that is grown, stored or raised for scientific or commercial purposes or for 
any testing or research purpose in conjunction with a public or private research 
facility or a university or any Federal, State or local government agency.

(b) Restitution.--Any person convicted of violating this section shall, in addition to any other penalty imposed, be 
sentenced to pay the owner of the damaged field crops, vegetable or fruit plants or trees restitution. Restitution 
shall be in an amount equal to the cost of the financial damages incurred as a result of the offense, including the 
following:
(1) Value of the damaged crop.
(2) Disposal of the damaged crop.
(3) Cleanup of the property.
(4) Lost revenue for the aggrieved owner of the damaged crop.
(c) Exceptions.--The provisions of this section shall not apply to field crops, vegetable or fruit plants or trees 
damaged through research or normal commercial activity.



Ecoterrorism (criminal and civil) 

(a) General rule.--A person is guilty of ecoterrorism if the person commits a specified offense against 
property intending to do any of the following:

(1) Intimidate or coerce an individual lawfully:
(i) participating in an activity involving animals, plants or an activity involving natural resources; 
or
(ii) using an animal, plant or natural resource facility.

(2) Prevent or obstruct an individual from lawfully:
(i) participating in an activity involving animals, plants or an activity involving natural resources; 
or
(ii) using an animal, plant or natural resource facility.

Specified offenses against property: arson, causing or risking a catastrophe, criminal mischief, institutional vandalism, ag 
vandalism, ag crop destruction, burglary and criminal trespass under certain circumstances, theft, forgery, identity theft.  

This law is quite lengthy and not all its provisions are set forth.  One additional interesting aspect is this defense:

(c.1) Immunity.--A person who exercises the right of petition or free speech under the United States Constitution or the 
Constitution of Pennsylvania on public property or with the permission of the landowner where the person is peaceably 
demonstrating or peaceably pursuing his constitutional rights shall be immune from prosecution for these actions under this 
section or from civil liability under 42 Pa.C.S. § 8319 (relating to ecoterrorism).



Center for Agricultural and Shale Law

aglaw.psu.edu
24





THANK YOU!

Brook Duer 
Staff Attorney
Center for Agricultural and Shale Law
Penn State Law
329 Innovation Boulevard, Suite 118
University Park, PA 16802 
(814) 863-3396
dhd5103@psu.edu

mailto:dhd5103@psu.edu

	Slide Number 1
	Slide Number 2
	Topic Introduction
	Google Search: “Animal Activism in Dairy” 
	Stakeholder Groups Emerging
	Educational Events Are Everywhere
	Dairy Farmers as Employers & Property Owners
	“Common Law” of Private Property Rights
	Employer – Employee Relationship
	Privacy & Proprietary Information
	“Ag–Gag” Laws
	Ninth Circuit Case
	Eight Circuit Case
	Kansas Writ of Cert. �Denied by US Sup. Ct. 
	Statutory Laws Protecting Private Property Rights 
	Simple Trespassing		(summary) 
	Defiant Trespassing		(summary and misdemeanor grades) 
	Agricultural Trespassing 		(misdemeanor) 
	Agricultural Biosecurity Area Trespassing (S, M)
	Agricultural Biosecurity Area Trespassing (cont.)
	Agricultural Vandalism		(misdemeanor, felony grades)
	Agricultural Crop Destruction 
	Ecoterrorism (criminal and civil) 
	Slide Number 24
	Slide Number 25
	THANK YOU!

