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INTRODUCTION

1.  Plaintiff the Humane Society of the United States (‘HSUS”), in its own and in
a representative capacity, on behalf of its members and consumers, alleges unlawful trade
practices pursuant to the District of Columbia Consumer Protection Procedures Act
(“CPPA”), D.C. Code §§ 28-3901-28-3913, and files this Complaint. This action for
declaratory and injunctive relief arises from Smithfield Foods, Inc.’s (‘Defendant” or
“Smithfield”) marketing and sale in the District of Columbia of falsely and misleadingly
advertised pork products in violation of the CPPA.

2. As described herein, Defendant has been manufacturing, distributing,
marketing, and selling pork using advertisements that lead consumers to believe that
neither the company nor its suppliers confine pigs in narrow individual crates when, in
fact, they do, and for weeks or months at a time. These long periods of solitary, severe
confinement begin before a sow’s pregnancy and continue for periods of her pregnancy, and
then repeat after her piglets are born such that the animals are intensively confined for
roughly half their lifetimes. These crates are barely larger than the sows’ bodies and
prevent the animals even from turning around. Keeping sows in such extreme confinement
for extended periods of time is a cruel practice that causes physical and mental anguish.
Indeed, as shown below, with nearly every instinct frustrated by this near-immobilization
forced upon them, the animals will chew on the bars in front of them until the bars and the
floor beneath them are bloody. As consumer awareness of these harms has grown and
companies recognize them as issues that influence purchasing decisions, many in the
industry, including Smithfield, are actively and loudly trying to distance themselves from

the practice by advertising crate-free commitments and practices.



3. Consumer surveys, the Better Business Bureau, major food retailers and
restaurant chains, and even Smithfield itself each firmly recognize that social issues—
including the treatment of animals—are of significant concern to consumers and have a
material bearing on consumer purchasing decisions.! Many consumers are willing to pay
more for products that they believe come from humanely treated animals, as numerous
consumer studies show.2 And every time the issue has been put to voters, they have

overwhelmingly voted in favor of laws requiring better treatment of breeding pigs. See, e.g.,

1 Starbucks Corporation (Free Trade Certified Coffee), Case #4592, Nat’l Adver. Div. Case
Report, at 1 (Nov. 8, 2006) (“Advertising claims which tout that the advertiser is addressing
particular social or ethical concerns can provide consumers with important information
about their purchasing choices.”); McDonald’s, Purpose & Impact Progress Summary 2020-
2021 at 12, available at
hitpsfeoorporate medonalds comvecontent/dam/igwscorp/assets/ourpurpoeseimnpact/MeDonal
ds Purposelmpact ProgressBeport 2020 2021 pdf McDonald’s acknowledging: “we know
that our ability to serve safe and high-quality food comes from animals that are cared for
properly.”); Sustainability, Smithfield, htips/iwww smithfieldfoods.com/Sustainahility
(last visited Oct. 17, 2021) (identifying “Animal Care” as a core focus area); Smithfield,
hitnsdwww smithfieldfoods.comy/ (last visited Oct. 17, 2021) (listing “Animal Care” first
among its seven pillars of sustainability). Smithfield previously posted similar information
under Identifying What Matters Most, Smithfield,
hitosiwww smithiieldfoods . com/sustainabilitvinaterial-topics (version as of Feb. 16,
2021) (identifying “Animal Welfare and Management” as the first “Tier 1” issue of “material
topics”).

2 See, e.g., Consumer Perceptions of Farm Animal Welfare at 9-11, Animal Welfare
Institute (2019), available athiinsiawionline orvglsites/default/flesianloads/documentsifa-
consumer percepiionsoffarmwelfarve -1125811.pd8 Majority of Pork Buyers show Concern
for Pig Welfare, Survey Shows, The Harris Poll (Oct. 7, 2020) Littns:/tinvarl.coma/reSyirka
Picardy et al., Uncommon Alternative: Consumers’ Willingness to Pay for Niche Pork
Tenderloin in New England, J. of Food Distribution Research, Vol. 51:2 (July 2020),
available Ligpsifideass yepec.orglalags/Holde/305483 himl; Glynn Tonsor, et al., Consumer
voting and demand behavior regarding swine gestation crates, Food Policy 2009;34:492-
498 (2009); Ryan, E. Public attitudes towards housing systems for pregnant pigs. Master’s
Thesis, University of British Columbia, 2013; Glynn Tonsor, et al., Consumer preferences
for animal welfare attributes: The case of gestation crates, J. Agri. Appl Econ 2009;41:713-
730 (2009); Norwood FB and Lusk JL. A calibrated auction-conjoint valuation method:
valuing pork and eggs produced under differing animal welfare conditions, J Envi. Econ
Manag., 62: 80-94 (2011).
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infray 44.

4, Capitalizing on this demand for more humanely produced products,
Smithfield pledged, in 2007, to phase out gestation crates completely. Since then, the
company frequently touts meeting that commitment, even though Smithfield and its
suppliers still confine pigs in individual crates during gestation.

.

Figure 1. Image of gestation crates at a Smithfield subsidiary’s breeding facility, note the
blood on the bars and in front of the crates.?

5. Smithfield attempts to obfuscate its practices by using technicalities, its own

misleading jargon, and hidden caveats that no reasonable consumer would understand,

3 See HSUS, Undercover at Smithfield Foods at 1 (2010), available at
hitpsdfwww. humanesocietv. orgfsites/defandt/files/docs/20 10 undercover-invesiization®
smithfield ndf
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assuming they could even find and decode this information. Such actions mislead humane-
conscious consumers and commercial buyers into purchasing pork derived from cruelly
confined pigs and increase consumer and corporate confusion over confinement practices
on pig farms.

6. Smithfield also advertises that “all pigs are traceable to farm of origin” as part
of an effort “to let consumers trace the story of [Defendant’s] products from farm to plate.”
First, this claim is false because it is impossible for consumers themselves to trace any
Smithfield pork product they purchase at any retailer back to any specific farm of origin.
Smithfield simply does not make that information publicly available. Second, this claim is
also contradicted by sworn statements the Defendant and its trade groups make in recent
litigation. See, e.g., infra 99 122-123.

7. Accordingly, Defendant’s deceptive advertising practices constitute an
unlawful trade practice and therefore violate the CPPA. See D.C. Code § 28-3904(a), (d),
(), O, (-1), ().

8. This deceptive advertising is also unlawful under the Federal Trade
Commission Act “FTCA”), 15 U.S.C. §§ 41-58, and therefore constitutes a further unlawful
trade practice under the CPPA. See id § 45(a)(1); D.C. Code § 28-3904(x).

9. All such statutory violations are actionable by way of the cause of action
available to organizational plaintiffs, such as the HSUS, under section 28-3905(k)(1) of the

CPPA. D.C. Code § 28-3905(k)(1).

4 Smithfield, 2019 Sustainability Impact Report at 63, 102, available at
Wtpswww snthficldiveds comigetmediafd778 1 da-Bdde4b B 1 -abiy-
8EGhE3a34fdVSMITHFIELD CSR Report 2019 pdf (“2019  Sustainability  Impact
Report”).
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JURISDICTION AND VENUE

10. The Court has subject matter jurisdiction over statutory claims in this matter
pursuant to D.C. Code § 28-3905(k)(1). The Court has personal jurisdiction over Defendant
pursuant to D.C. Code §§ 13-334(a) and 13-423(a)(1), because the allegations and claims for
relief herein arise from Defendant’s “doing business” and “transacting . . . business” in the
District of Columbia.

11.  As aresult of Defendant’s purposeful and substantial advertising, marketing,
distribution, and selling of pork and pork products in the District of Columbia—either
through online websites and/or retail stores that are located in the District—Defendant has
established sufficient contacts with the District of Columbia such that it is reasonable for
Defendant to anticipate being subject to action in the courts of the District of Columbia.

12.  Venue is proper in the District of Columbia pursuant to D.C. Code § 28-
3905(k)(2) and because Plaintiff the HSUS is headquartered in the District of Columbia

and this action relates to Defendant’s activities within the District of Columbia.

THE PARTIES

13.  Plaintiff the HSUS is one of the nation’s largest amimal protection
organizations, with thousands of members and constituents in the District of Columbia and
millions of members and constituents nationwide. The HSUS is a non-profit organization
headquartered in the District of Columbia. Since 1954, the HSUS has been working to
protect all animals, and the people and consumers who care for them, through education,
investigation, litigation, legislation, advocacy, and field work. In particular, the HSUS
works to end the cruel confinement of farm animals in restrictive cages and crates. The

false and deceptive advertising described herein injures the HSUS and its members by
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misleading pork consumers into financially supporting producers that cruelly confine pigs
in small crates. Defendant’s actions also injure the HSUS’s organizational mission and its
members (including those who reside in the District of Columbia) by increasing consumer
confusion over pork production practices and the origins of pork products sold at retail.

14.  Part of the HSUS’s mission is to educate consumers about more humane
options and protect consumers from being misled by deceptive claims about the treatment
of animals or the conditions in which they are born, raised, or killed. As such, the HSUS
engages consumers, corporations, and policy makers to spur reform in the treatment of
animals raised for food and in the marketing and advertising of such practices. The HSUS
has published several reports outlining the harms caused by industrialized animal
agricultural. These reports are intended to educate consumers and the HSUS members at
large about those harms so that they can make informed purchasing decisions and use the
information to compare against marketing claims. The HSUS supports responsible farmers
by encouraging consumers to choose products not derived from cruel practices such as the
extreme confinement of animals.

15.  The HSUS regularly engages in actions that advance consumer protection and
enhance transparency in advertising. As representative examples, in 2008, the HSUS
brought a lawsuit in this court against major retailers for their false advertising of fur
garments, including for selling real fur marketed as “faux.” See HSUS v. Andrew &
Suzanne Co., Inc., 2008 CA 008285 B (D.C. Sup. 2008). Following settlements and a consent
judgment resulting from this lawsuit, the HSUS monitored and enforced the companies’
activities with regard to the terms of the settlements and several of the defendant retailers

have since ceased their sale of fur products. Additionally, the HSUS regularly submits



complaints regarding false and deceptive practices to Attorneys General and the National
Advertising Division of the Council of Better Business Bureaus. The HSUS also petitions
federal, state, and local agencies tasked with consumer protection to initiate investigations,
enforcement actions, and rulemakings surrounding false and deceptive practices.

16. The HSUS also regularly submits public comments on food labeling
regulations, especially those that touch upon animal raising claims. See, e.g., Comment
from HSUS re Food Safety and Inspection Service Labeling Guideline on Documentation
Needed to Substantiate Animal Raising Claims for Label Submission, 84 Fed. Reg. 71,359
(submitted Feb. 25, 2020) (referencing comments re same submitted Dec. 5, 2016);
Comment from HSUS, et al., re National Organic Program (NOP); Organic Livestock and
Poultry Practices—Withdrawal, 82 Fed. Reg. 59,988 (submitted Jan. 17, 2018).

17. The HSUS also engages major corporations to help educate companies about
consumer expectations of humane treatment. For example, in 2016, after collaborative
work with the HSUS, Perdue Farms agreed to a series of welfare reforms for its chickens
in order to “Im]eet[] the demands of its consumers.”® Furthermore, to inform consumers’
purchasing decisions, the HSUS produces a Food Industry Scorecard, ranking and grading
companies based on their animal welfare policies and progress, including those with regard
to the confinement of pigs in gestation crates.® Additionally, when Smithfield was a publicly
traded company on the New York Stock Exchange, the HSUS was the beneficial owner of

common stock of Smithfield. As a shareholder in Smithfield, the HSUS regularly

5 Breaking News: Perdue Farms Doubles Down on Changing Its Business Model for the
Better, HSUS (July 17, 2017), htipsi/blog humanesociety.org/2017/0 7 verdue-farms:
broiler-chicken-reforms himl
6 The Food Industry Scorecard, HSUS, hitpsi//iwww hmmanesogietyv.orglresoureesifond:
industry-scovecard (last visited Oct. 17, 2021).

8




participated in investor meetings and submitted shareholder resolutions regarding
Smithfield’s practices. The HSUS also submitted a demand to inspect Smithfield’s records
relating to the housing and care of sows.

18.  Smithfield’s deceptive advertising thwarts the HSUS’s efforts to educate
consumers, including its members and corporate partners, about gestation crate use and
identification of gestation crate-free pork. This deception by Smithfield also directly
impairs the HSUS and its work to engage and convince retailers, restaurants, and others
to commit to abandoning supply chains that include gestation crates. When one company
lies or misleads or fails to follow through in its dealings with the HSUS, other companies
are less likely to deal with Plaintiff honestly, and that means a less effective campaign in
terms of mission success.

19. Moreover, due to the Defendant’s deceptive advertising outlined herein, the
HSUS has had to divert human and financial resources to increase and supplement its
corporate and consumer outreach surrounding gestation crate use and claims. But for
Defendant’s conduct, the HSUS would use those resources in other ways. These injuries
will be redressed if the HSUS prevails in this action because Defendant’s false and
misleading advertisements would cease, and consumers would be spared the economic
harm Defendant’s deceptive conduct causes.

20. Defendant Smithfield Foods, Inc. is an international food company and a
wholly owned subsidiary of the Hong Kong-based company WH Group Limited. Smithfield
is incorporated in Virginia and headquartered in Smithfield, Virginia. Smithfield describes

itself as “the largest pork processor in the world” and is the largest hog producer in the



United States.” It sells and advertises its packaged meat products internationally and in
all 50 states and the District of Columbia. Smithfield’s popular brands include Smithfield®,
Eckrich®, Nathan’s Famous®, Farmland®, Armour®, Kretschmar®, John Morrell®, Cook’s®,
Gwaltney®, Carando®, Margherita®, Curly’s®, Healthy Ones®, Morliny®, Krakus® and
Berlinki®.8 Smithfield regularly conducts business in the District of Columbia by
marketing and selling its products to consumers in the District.

21. Smithfield is a vertically integrated meat company, meaning that it owns or
controls the means of pork production throughout pigs’ life cycles. Smithfield controls the
raising of its own pigs and has the ability to manage all aspects of the production process.

22. Upon information and belief, Smithfield owns approximately 900,000 sows
(mother pigs) in the U.S. However, it raises and owns only some of the pigs that comprise
its products; for the others, it relies on independent farmers and contract breeders and
growers—farmers who contract with Smithfield to breed sows and raise pigs according to
a process the company “maintains absolute control over every facet of.”? Upon information
and belief, approximately half of the sows Smithfield owns are bred and raised on
Smithfield-owned farms, whereas the other half or so are raised on contract farms. An
unknown number of sows not owned by Smithfield but used to produce pigs for Smithfield

are bred and raised on independent farms.

7 About Us, Smithfield, hitps:/iwww smithfieldfoods.conyAbout-Us (last visited Oct. 17,
2021).

8 Qur Brands, Smithfield, hitps:/iwww.smithficldfoods con/Our-Brands (last visited Oct.
17, 2021); Regional and International Brands, Smithfield,
hitosdrwww.smithfieldfvods.convmedia/Regional-and-lnternational-Brands  (last  visited
Oct. 17, 2021).

9 Opening Brief of Smithfield at 7, Cal. Franchise Tax Bd. (June 22, 2020), available at
httnswww. itb casoviabout-fibmectings/hosrd meetinegs/ 202 march - 202 smithfield-
opening-brief pdf
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Figure 2. Estimated percentage of sows on Smithfteld-owned farms, contract farms, and
Independent farms.

23. In 2018, Smithfield produced 16.5 million pige and scld about 11.7 hillien
pounds of fresh pork and packaged meants in the TU.8. About 309, or & million, of the pigs
processed by Smithfield are raised on 531 company-owned farms throunghout the US.
Another 20%, or 3.3 nullion, of the pigs processed by Smithfield are owned by Smuthiield
but are raized by approximately 2. 000 independent farmers under contract with Smithfield
(“contract farmers™). Finally, about 50%, or 8.3 million, of the pigs processed by Smithfield
are purchased from 1,180 independent farmers (‘independent farmers’). In total,

Smithiield sources its pigs from move than 3,200 independent farmers and 531 company-

owned farms in the United States. Decl. of Robert Darrell ("“Darrell Decl.”} €9 3-4, N Am.
Meat Inst. v. Becerra, 420 F. Supp. 3d 1014 (C.D. Cal. 2018) (No. 2:1%-cv-D8569-CAS

(FFMx}), ECF No. 15-7.
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mithon)
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Figure 3. Estimated percentage of pigs raised for Smithfield products in 2018
i1
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Fioure 4. Graph representation of Figure 3
24, Regardless of whether the pigs are company-owned or independently owned,
Smithfield “is a vertically integrated hog producer, which means {Smithfield] farms hogs
on an industral scale by controlling each stage of pork production from the raising and
feeding of the liveatock to slanghter and packaging for sale™ 3dcKiver v. Murphyv-Brown,
LLC 980 F.3d 937, 946 n.1 {4th Cir. 2020). As Defendant recently described it, “Smithfield
maintains ownership of the hog at all phases of the hog rearing process and maintains

absolute control over every facet of the process.”1

LEGAL FRAMEWORK

25. The CPPA provides:

(A} A consumer may bring an action seeking relief from the use of a trade
practice in viclation of a law of the District.

1% Qpening Brief of Smithfield, supra note 9, at 7.
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©) A nonprofit organization may, on behalf of itself or any of its members,
or on any such behalf and on behalf of the general public, bring an action
seeking relief from the use of a trade practice in violation of a law of the
District, including a violation involving consumer goods or services that the
organization purchased or received in order to test or evaluate qualities
pertaining to use for personal, household, or family purposes.

(D)

@) Subject to sub-subparagraph (i) of this subparagraph, a public interest
organization may, on behalf of the interests of a consumer or a class of
consumers, bring an action seeking relief from the use by any person of a trade
practice in violation of a law of the District if the consumer or class could bring
an action under subparagraph (A) of this paragraph for relief from such use
by such person of such trade practice.

(i) An action brought under sub-subparagraph () of this subparagraph
shall be dismissed if the court determines that the public interest organization
does not have sufficient nexus to the interests involved of the consumer or
class to adequately represent those interests.

D.C. Code § 28-3905(k)(1).

26. It is a violation of District of Columbia law, and therefore an unlawful trade
practice under the CPPA, “whether or not any consumer is in fact misled, deceived or
damaged thereby,” for any person to:

(a) represent that goods or services have a source, sponsorship, approval,

certification, accessories, characteristics, ingredients, uses, benefits, or
quantities that they do not have;

* % *

(d)  represent that goods or services are of particular standard, quality,
grade, style, or model, if in fact they are of another;

(e) misrepresent as to a material fact which has a tendency to mislead;
% % *
® fail to state a material fact if such failure tends to mislead;

(f-1) [u]se innuendo or ambiguity as to a material fact, which has a tendency
13



to mislead;

* % *

(h)  advertise or offer goods . . . without the intent to sell them as advertised
or offered; [or]

* % *

(x)  sell consumer goods in a condition or manner not consistent with that
warranted . . . by operation or requirement of federal law.”

Id. § 28-3904 (emphases added).

27.  Additionally, “the CPPA’s extensive enforcement mechanisms apply not only
to the unlawful trade practices proscribed by § 28-3904, but to all other statutory and
common law prohibitions.” Osbourne v. Capital City Mortg. Corp., 727 A.2d 322, 325-26
(D.C. 1999).

28.  Finally, the CPPA mandates that its terms—including its “enforceable right
to truthful information from merchants about consumer goods and services that are or
would be purchased, leased, or received in the District of Columbia”— are to “be construed
and applied liberally to promote its purpose.” D.C. Code § 28-3901(c). Other stated purposes
include “assurling] that a just mechanism exists to remedy all improper trade practices and
deter the continuing use of such practices” and “promot[ingl], through effective enforcement,
fair business practices throughout the community.” Zd. § 28-3901(b)(1)—(2).

B. Federal Trade Commission Act

29.  Section 5(a)(1) of the FTCA provides that “[ulnfair methods of competition in
or affecting commerce, and unfair or deceptive acts or practices in or affecting commerce,
are hereby declared unlawful.” 15 U.S.C. § 45(a)(1).

30. Under that section, unlawful deception will be found “if there is a

14



representation, omission or practice that is likely to mislead the consumer acting
reasonably in the circumstances, to the consumer’s detriment.” Cliffdale Assocs., Inc., 103
F.T.C. 110, 174 (1984) (reporting the Federal Trade Commission’s Policy Statement on
Deception). A representation is thus unlawfully deceptive ifit is (1) material to a reasonable
consumer’s decision-making and (2) likely to mislead the consumer. 7d.

31. To ensure that their advertisements are not deceptive, marketers must
identify all express and implied claims that the advertisement reasonably conveys. Even a
claim that is literally true but nevertheless deceives or misleads consumers by its
implications can be considered a deceptive practice under the FTCA. See, e.g., Kraft, Inc.
v. FTC, 970 F.2d 311, 322 (7th Cir. 1992) (‘|[Elven literally true statements can have
misleading implications.”). Moreover, if a particular consumer group is targeted or likely
to be affected by the advertisement, the advertisement should be examined from the
perspective of a reasonable member of that group. Cliffdale Assocs., Inc., 103 F.'T.C. at 174

(reporting the Federal Trade Commission’s Policy Statement on Deception).

FACTS GIVING RISE TO PLAINTIFF’S CLAIMS FOR RELIEF
A. The Pork Industry’s Use of Crates and Their Impacts on Sows
32.  Industrial pork producers often keep pigs in filthy, highly concentrated, and
confined conditions. Indeed, pigs are among the most extremely confined and harshly
handled animals in all of agriculture. Gestation crates, like the one pictured below, are

among the most extreme and inhumane confinement practices.
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Figure 6. Image on slide asking, “What is a Gestation Stall?” from Smithfield
presentation entitled “Pen Gestation Pork Update” (July 25, 2012)
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33. The discordance between the behavioral needs of pigs—including rooting,
wallowing, nest-building, foraging, and segregating into natural social groups—and the life
afforded to those raised industrially by meat corporations has created many animal welfare
problems.

34. Some industrial pig producers exacerbate these welfare concerns by tightly
confining sows in small, solitary crates for long stretches of the breeding process, moving
them between gestation crates (sometimes more innocuously called “gestation stalls” or
“individual stalls” by these producers) and farrowing crates (also called “farrowing stalls”)
in a continuous and recurring cycle of pregnancies induced by artificial insemination.

35.  The key difference between the two kinds of crates is that gestation crates are
used during impregnation and while the sow is pregnant, whereas farrowing crates are
typically used beginning a few days prior to giving birth and once her piglets are born,
during the nursing period for approximately three to four weeks.

36.  Both gestation and farrowing crates are so small and restrictive that sows are
unable to turn around within them, with the only major difference being that farrowing
crates have a separate area for piglets when they are not nursing.

37.  This severe restriction on sows movement, for weeks or months at a time,
increases sows’ risk of urinary-tract infections from standing in their own waste, and
causes tangible physiological problems including higher resting heart rate and reduced
muscle mass and bone strength, due to lack of exercise.

38.  Pigs are highly intelligent, social, active animals with a complex behavioral
repertoire. Because crates make expression of their behavioral needs impossible, crated

sows suffer from boredom, frustration, and psychological trauma.
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39. This psychological impact often manifests in abnormal behavior; crated sows
exhibit stereotypies, which are characterized in the scientific literature as repeated coping
attempts, frustration, and/or brain dysfunction. Stereotypic behavior is common in captive
animals kept in barren, restrictive environments. Sows confined in crates engage in
repetitive bar-biting and sham (or vacuum) chewing behavior (which increases over the
length of their confinement) and show physiological indicators of stress (such as increasing
blood cortisol concentrations,!! adrenocorticotropic hormone, and adrenaline!2) compared
to those housed in groups.

40. Farrowing crates in particular prevent sows from performing normal nesting
and mothering behavior, which exacerbates the confinement’s psychological impact.

41.  Tight confinement of high numbers of pigs also poses disease risks, to both
people and animals. As Fourth Circuit Judge Wilkinson recently penned, “[ilt is well-
established that close confinement leads to the ‘increased risk of the spread of disease’
between hogs.” McKiver, 980 F.3d at 980 (Wilkinson, J., concurring). This is because of the
well-established link between stress and reduced immunity, a general biological principle
that holds true for sows experiencing confinement induced, chronic stress.!3 New research
is showing that this can affect not only the health and welfare of the mother sow, but her

offspring as well. Piglets born to sows confined in gestation crates have compromised

11 Ming-Yu Zhang et al., Effects of confinement duration and parity on stereotypic
behavioral and physiological responses of pregnant sows, Physiology & Behavior 179:369-
76 (2017), available hitps fiwww sciencedivect com/science/article/pivSO03 1038418310447,
12 Xin Liu et al., A Comparison of the Behavior, Physiology, and Oftspring Resilience of
Gestating Sows When Raised in a Group Housing System and Individual Stalls, Animals
11673, 2076 (2021), available hitps:/idoiore/10.3300/ani 1 10720786,
13 Verena Griin et al., Influence of Different Housing Systems on Distribution, Function
and Mitogen-Response of Leukocytes in Pregnant Sows, Animals 3:1123-41 (2013),
available ttpswww mdpl.com/2076-2615/3/4/1123.
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disease resistance and resilience.4

42.  Apart from animal welfare concerns, this kind of extreme animal confinement
1s a serious human public health threat.15 In general, gestation crates permit more animals
to be kept together in a single production facility. Respiratory viruses spread easily among
tightly confined animals, and larger herd sizes increase the likelihood that novel, more
pathogenic viral strains will emerge. A 2017 review and meta-analysis found swine
influenza viruses to be more prevalent with both higher pig stocking densities and greater
numbers of pigs per farm.!6 Experts warn that just like wet markets in Asia, “the creation
of novel reassortant swine influenza viruses with zoonotic and pandemic potential could
also happen in modern swine facilities in the backyard of a highly industrialized country
in North America or Western Europe.”!?

43. Ron Klain, President Joseph Biden’s chief of staff, described the threat such

outbreaks, including of highly contagious, zoonotic influenzas, continue to pose,

14 Xin Liu et al., A Comparison of the Behavior, Physiology, and Oftspring Resilience of
Gestating Sows When Raised in a Group Housing System and Individual Stalls, Animals
1147), 2076 (2021), available hitpsidei.org/10.3380/ani 1 1072076,
15 See, e.g., Honglei Sun et al., Prevalent Eurasian Avian-Like HIN1 Swine Influenza
Virus with 2009 Pandemic Viral Genes Facilitating Human Infection, 117 Proc. Nat’l
Acad. Sci. 17,204, 17,204-05 (2020), available at
httosfevww pnas.orgfeontent/onas/ 117/28/17204. Lo df (concluding that “the emergent
[influenza] viruses [in densely confined pigs] pose a serious threat to human health”);
Sundar S. Shrestha et al., Estimating the Burden of 2009 Pandemic Influenza A (HIN1)
1in the United States (April 2009-April 2010), 52 Clinical Infectious Diseases S75, S80
(2011) (estimating that the 2009 swine flu pandemic, which likely originated from
confined pigs, “caused approximately 61 million symptomatic cases, 274 000
hospitalizations, and 12 500 deaths” in the United States alone).
16 Eugénie Baudon et al., Epidemiological features of influenza circulation in swine
populations: A systematic review and meta-analysis, PLoS ONE 12(6):e0179044 (2017),
available hitpsiiiournals.plos.orgiplesone/articleid=10, 137 Viournal pone 8 178044,
17 Wenjun Ma et al., The pig as a mixing vessel for influenza viruses' Human and
veterinary implications, J. of Molecular and Genetic Med. 3(1):158-66 (2009), available
hgpswww nchinhn nih govinme/acticles/PMO270207 8/ pdf imem - 83- 138 pdf.
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I wasn’t involved directly in the [2009 swine influenza] HIN1 response, but I
lived through it as a White House staffer. And what I will say about it is a
bunch of really talented, really great people working on it. And we did every
possible thing wrong. And it’s, you know, 60 million Americans got HIN1 in
that period of time. And it’s just purely a fortuity that this isn’t one of the great
mass casualty events in American history. Had nothing to do with us doing
anything right. Just had to do with luck.

* % %

If anyone thinks this can’t happen again they don’t have to go back to 1918,

they just have to go back to 2009-2010. Imagine a virus with a different
lethality and vou can just do the math on that.!8

44. Because of these severe impacts on pigs and inherent public health risks,
several states have banned the use of gestation crates on their state’s farms, and some have
banned the sale of products produced using them. See, e.g., Cal. Health & Safety Code §§
25990-25994 (banning both in-state use and sale); Mich. Comp. Laws § 287.746 (banning
in-state use); Mass. Gen. Laws, ch. 129 App., §§ 1-1-1-11; Me. Rev. Stat. tit. 7, § 4020; 4
R.I. Gen. Laws Ann. § 4-1.1-3; Ariz. Rev. Stat. Ann. § 13-2910.07; Fla. Const. art. X, § 21;
Or. Rev. Stat. § 600.150.

45.  The public health and animal welfare threats along with food safety concerns
have prompted many in the meat industry to implement tracing practices. Tracing an
animal from the farm of origin through slaughter and the end product provides increased
opportunities for the accountability and transparency that many consumers of animal
products are looking for and have come to expect. This tracing information is available to
industry operators that have implemented such practices, but typically not available to

consumers.

18 Glenn Kessler, In Context: What Biden Aide Ron Klain Said About the Swine Flu, Wash.
Post (Oct. 15, 2020), httpsfwww.washinetonnost.cora/nolities/2020/10/ /context-what-
biden-aide-ron-klain-said-about-swine-{lw/ (emphasis added).
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B. Defendant’s Highly Publicized Commitment to Phase Out Crates and Its
False and Misleading Claims that It Has Done So

46.  Inrecent decades, largely driven by consumer pressures related to the serious
animal welfare concerns described above, dozens of companies have publicly committed to

phasing gestation crates out in their supply chains.!?

47. On January 25, 2007, Smithfield Foods issued a press release announcing that
it was “beginning the process of phasing outindividual gestation stalls at all of its company-
owned sow farms,” specifying that in doing so, it would be “replacing them with pens—or
group housing—over the next 10 years.”20 The press release also stated that Smithfield

would “convert from gestation stalls to group housing.”

Smithiield Foods Makes Landmark Decision Regarding
Animal Managament

Figure 7. Screengrab of Smithfield’s 2007 Press Release

48.  Smithfield’s announcement was widely reported and applauded by media

19 See HSUS, Welfare Issues with Gestation Crates for Pregnant Sows 2 (2013), available
at
higpYanimalstudiesrepository. orgfesifvieweontent celarticle= 1027 &oontexi=haus_reps 1
mpacts_on animals (listing many companies—like Burger King, Hormel Foods, Denny’s
Corporation, McDonald’s, and Wendy’s—that had committed to move away from gestation
crates).
20 Press Release, Smithfield, Smithfield Foods Makes Landmark Decision Regarding
Animal Management (Jan. 25, 2007) [hereinafter “2007 Commitment’] (emphasis added)
available at hitps/itnvarloom/B8cpdea.
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outlets that praised the decision, using descriptors like “bold” and “industry-leading.”21

49.  Larry Pope, Smithfield’s then-chief executive officer, in 2007 announced that
Smithfield’s decision was made in response to the demands of its corporate customers who,
Pope stated, “have made their views known on the issue of gestation stalls” and “have told
us they feel group housing is a more animal-friendly form of sow housing.” 2007
Commitment, supra note 20.

50. In the context of discussing proposed legislation in Oregon that would ban the
use of aluminum enclosures of 2 feet wide by 7 feet long to confine individual pigs, Dennis

Treacy, Smithfield’s Vice President of Environmental and Corporate Affairs at the time,

21 See, e.g., Lauren Etter, Smithfield to Phase out Crates® Big Pork Producer Yields to
Activists, Customers on Animal-Welfare Issue, Wall St. J. (Jan. 25, 2007),
httpsdwww, waloom/articles/SB 11696980 7856687337 (“Smithfield Foods Inc., the nation’s
largest pork producer, plans to announce today that it will phase out ‘gestation crates” at
all of its company-owned sow farms over the next decade.”); Top Hog Producer to Phase out
Gestation Stalls, Am. Veterinary Med. Ass’n (Feb. 1, 2007), hitps//www.avina.orgfiavma
news/2007-02- 18/ ton-hognroducer-phase-gut-gestation-stalls (“Smithfield Foods Inc., the
nation’s largest hog producer and a leading processor and marketer of fresh pork and
processed meats, is phasing out individual gestation stalls and replacing them with group
housing over the next 10 years.”); Smithfield Ends Use of Gestation Crates, Pig Progress
(Jan. 26, 2007), hites/iwww.pigorosvess.net/Breeding/Housing/2007/ 1/Smithfield-ends-
userof-westation-crates- PPODERSEW/! (“The largest US pork supplier, Virginia-based
Smithfield Foods, has decided to end the use of gestation crates at all its sow farms,
replacing them with group housing pens in the next ten years. Contract growers will be
asked to do the same.”); Marc Kaufman, Largest Pork Processor to Phase out Crates, Wah.
Post (Jan. 26, 2007), httnswww.washingtonopost conywn:
dvn/content/acticle/200 70 /25 ARZO0TO 1201785 html, see also Press Release, Smithfield,
Smithfield Foods Nears 2017 Goal for Conversion to Group Housing Systems for Pregnant
Sows (Jan 4, 2017), hitpsiwww globenewswire com/news:
release/2017/0 1/04/80320 Ll en/Snnthfield - Foods- Nears-20 1 7-Goal-for- Conversionsto:
Group-Housing Systems-for-Pregnant-Sows.htwnl (“I am proud of the progress we have
made toward this bold goal,” said Kenneth M. Sullivan, president and CEO of Smithfield
Foods.”); Press Release, Smithfield, Smithfield Foods Achieves Industry-Leading Animal
Care Commitment, Unveils New Virtual Reality Video of its Group Housing Systems (Jan.
8, 2018), httns/iwww dblmediacomyNews/Smithfield Foods-Achieves-Industry-Leading-
Animal-Care-Commitment-Unveils-New-Virtual-Realitv.
22




framed Smithfield’s announcement that it would phase out individual sow gestation stalls
and replace them with group pens as “occurring in response to consumer demand.”22

51. In 2007 and 2008, in various reports to shareholders and the public,
Smithfield broadcasted its promise to convert from gestation crates to group housing.

52.  For example, Smithfield’s 2007 Annual Report stated that its decision to
“phas[e] out individual gestation stalls at its sow farms and replac[e] the gestation stalls
with group pens over the next ten years . .. was made as a result of the desire to be more
animal friendly, as well as to address certain concerns and needs of our customers.”23 And
a letter from Dennis Treacy, in Smithfield’s 2007/08 Corporate Social Responsibly Report,
stated, “[We] are proud to point our customers to new policies and procedures that exceed
our customers’ expectations. One example is our recent pledge to phase out individual stalls
for pregnant sows and replace them with group housing, which is viewed by many of our
customers as the more animal-friendly solution.”2¢ Smithfield’s 2007/08 Corporate Social
Responsibly Report repeatedly reiterated its pledge and commitment to “be gestation stall-
free”:

e “We began the process of replacing individual gestation stalls for pregnant sows

with group housing.”25

22 Michelle Cole, Bill Would Give Pigs More Eoom, The Oregonian (March 15, 2007) (on file
with Plaintiff).

23 Smithfield, Smithfield Annual Report 2007 at 12 (on file with Plaintiff); see also
Smithfield, Smithfield Corporate Social Responsibility Report 2006/07 at 12, 61, available
at httpswww.sinithfeldinods com/estmedia/b3b8aab8-da74-438 1850~
GLI5c76h8 123/CSE 8807 padd.

24 Smithfield, Corporate Social Responsibly Report 2007/08 at 5, available at
Wtpswww snithficldiveds comdgetmedia/dhafac84- {8542 hihd:

472481880/ am_csy §708 ndf

25 Id at 3.
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e “[Tlhree farms to be gestation stall-free by mid-2008. . . Complete conversion
within the next nine years”26
e “Following a review of research, as well as discussions with and input from NGOs
and company customers, Smithfield announced plans to phase out the use of sow
gestation crates on hog farms and replace them with group housing.”27
e “In January 2007, we announced a program to phase out individual gestation
stalls at all company-owned sow farms and to replace them with group housing
over the next decade. . . . [Olur decision to switch to group housing demonstrates
our responsiveness to our customers and other stakeholders, many of whom view
group housing as the more animal-friendly solution.”28
e “Initiated the process of converting sow farms from individual gestation crates to
group sow housing, with the first market hogs from the converted farms expected
in calendar year 2009.729
53.  Also in 2007, Steve Brier, the Midwest Sow Production Manager at Murphy-
Brown, LLC, d/b/a Smithfield Hog Production Division, a wholly-owned subsidiary of
Smithfield, presented on Smithfield’s initiative to phase out individual gestation stalls and
claimed the initiative was motivated by “[ilncreased consumer demand” and to “create

competitive advantages.”

26 JId at 9.
21 Id at 17.
28 Jd at 46.
29 JId at 92.
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Smithfield Initiative

Smithfield, Va. fJanuary 25, 2007} — “Smithfield
Foods, Inc. announced foday that it is beginning
the process of phasing out individual gestation
stalls at ali of its company-owned sow farms and
replacing them with pens—or group housing—over
the next 14 years. Smithfield aiso will work with its
contract growers regarding system conversion.”

Figure 8. Screengrab of Slide from 2007 Presentation
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Figure 9. Screengrab of Shide from 2007 Presentation
54. In January 2009, Smithfield announced that it would delay its project of
phasing out gestation crates. Larry Pope, Smithfield’s then CEO, personally wrote to the

HSUS about Smithfield’s “decision to delay [its] previously announced plan to eliminate

25



gestation stalls.”30 Mr. Pope also stated in this letter that “[tlwo years ago I pledged to our
customers that we would undertake this precedent-setting take, and I am eager to see it to
completion.”3!

55. Still, in 2010, Smithfield tweeted that it “is continuing its work toward

eliminating gestation stalls & converting to group hosing at all of its sow farms”:

sy
Ry

et Foods

But Smithfisld Foods is continuing its work toward
gliminating gestation stalls & converting to group
housing af all of its sow farms.,

32

56. In 2011, Smithfield announced that it would re-commit to its original 2007
Commitment—after mounting pressure from the HSUS and consumers on Smithfield to
honor its commitment.33

57. In announcing its re-commitment, Smithfield’s then-chief executive officer
Larry Pope said, “(Our customers) want us to do that, and we've heard them loud and clear.

[Smithfield] is going to do what’s in the best interest . . . of [its] customers.”34

30 Letter from Larry Pope, CEO, Smithfield, to Wayne Pacelle, President & CEO, HSUS

(Aug. 4, 2009) (emphasis added) (on file with Plaintiff).

31 Id

32 Smithfield, Twitter (Dec. 16, 2010; 5:00 PM),

hitpsYwitter comy/SmuthfieldPoode/status/ 18528778572 16518,

33 Smithfield Recommits to 2017 Phase-out of Gestation Crates, HSUS (Dec. 8, 2011),

higpsyhlog humanesocietv.org/801 1/ 1 ¥ smithfield -gestation-crates himl.

34 Michael Felberbaum, Smithfield to Stop Using Gestation Crates for Pigs, Fox News (Dec.

8, 2011), httnswww foxnews.comfus/smithield-to-stop-using-gestation-crates-for-pigs.
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58.  In responding to those expressing concern over Smithfield’s plan to phase out
gestation creates, Smithfield explains that “Group housing is the transition of pregnant

sows from individual stalls to group pens”:

@mg‘* housing is the transition of g‘wwavz*{ sows from
S to group pens -0 &

s g
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:,”
’Z
th
g
.

35

59. Smithfield’s 2012 Integrated Report explains that it has “been working on a
number of issues that are important to [its] customers and to other stakeholders, such as
eliminating the use of gestation stalls for pregnant sows on company-owned farms.”36

60. On Smithfield’s 2012 earnings call, Smithfield’s then CEO, Larry Pope, stated
“I talked about the 100% conversion, the pen gestation — as you know, that's now in vogue.
That’s the conversation of many of our food service and retail customers. We can provide
that. We have control over our feeding programs.”37

61. From 2012 to 2018, Smithfield frequently reaffirmed its dedication to the 2007

35 Smithfield, Twitter Nov. 2, 2011; 2:11 PM),
httpsfwitter convSmithiieldFoods/status/ 131785583457 704060
36 Smithfield, Smithfield 2012 Integrated Report at 20, available at
httpsfwww.sinithiieldioods. com/eetimedia/h T8e 84415 0b 33481524 13-
305442 2a8edb/smithficld-intesrated repory-2012.038f  (first  alteration in  original)
(emphasis added).
37 Smithfield Foods’ CEO Discusses F162013 Results - Farnings Call Transcript, Seeking
Alpha (Sept. 4, 2012), htipsi/seskingalphacom/article/R45091 -smnithfield-foods ceo
discusses-f1e2013resulis-eammngs-call-transcript.
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Commitment, reporting on its progress towards fulfilling the pledge.38

62. In a 2016 report, Smithfield praised itself using superlatives such as “the
leader in animal care” and that “Smithfield plays an important role in guiding [the]
industry toward even higher standards.”3?

63. In January 2018, Smithfield issued press releases claiming that it had

successfully completed its 2007 Commitment to phase out gestation crates on its farms.40

38 See, e.g., Press Release, Smithfield, Smithfield Foods Global Hog Production Operations
Moving Toward Complete Conversion to Group Housing (Jan. 3, 2013), available at
hitpswww globenewswire com/news-release/80 130 /0B 144687/ 100169 1/ on/Smaithfield-
Foods-Giobal-Hog-Production-Uperations-Moving-Toward-Uomplete-Conversion-to
Group-Housing hind (noting “Smithfield made a business decision to convert to group
housing for pregnant sows on all company-owned U.S. farms based on input from its
customers”); Press Release, Smithfield, Smithfield Foods Reports Significant Gain in 2014
in Conversion to Group Housing for Pregnant Sows (Jan. 6, 2015), available at
hitpsfwww globenewswirecomArnews release/20 150 1/06/605840/1 288 %/en/Smithfield-
Foods-Reports-Significant-Gain-in- 20 14-in-Uonversion-to-Group-Housing-for-Pregnant
Sows.himl (claiming “Smithfield has transitioned 71.4% of pregnant sows on its company-
owned U.S. farms”); Press Release, Smithfield, Smithfield Foods Reports Significant
Progress Toward Conversion to Group Housing Systems for Pregnant Sows (Jan. 4, 2016),
available at httpsfwww. globenewswire compynews:
release/20 18/ 1/04/790 18 Wen/Smuthiicld-Foods-Reports-Sigmificant-Progress-Toward:
Conversion-to-Groun-Housing-Svstems-for-Pregnant-Sews html  (reporting “more than
eight out of every ten pregnant sows on company-owned farms in the U.S. are within group
housing systems”).
39 See Smithfield, 2016 Sustainability @ Report at 25, available at
httoswww smithiieldfvods com/setmedia/bectiiiScaldd-4dad-9chd-
DABSRTIR Zeed/amithfield 20 16 sustainabilitv-report.pdf.
40 See Press Release, Smithfield, Smithfield Foods Achieves Industry-Leading Animal Care
Commitment, Unveils New Virtual Reality Video of Its Group Housing Systems (Jan. 8,
2018) [hereinafter “First January 2018 Press Release”], available at
httpswww sinithfeldinods com/pressroony/20 18- 0 108 -Smithiicld-Foods- Achisves-
Industry-Leading-Animal-Carve-Commitment- Unveds-New-Virgtual- Beality-Video-of-its:
Group-Housing Svstems; Press Release, Smithfield, Smithfield Foods Delivers on Decade-
OId Promise to Eliminate Pregnant Sow Stalls in US (Jan. 23, 2018) [hereinafter “Second
January 2018 Press Release’l, available at hitnsiiwww.smithfieldfonds cominress:
room/2018-01- 28 -Smithfield-Foods-debivers-on-decade-old promise-to-elininate-pregnants
sewestallein-U8 (inking to hitpsi/iwww.pilotondine comv/business/article §1836553-38ak-
51e0-8710-(2dhe11743d hemi (click “Read the story.”)).
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64. In the First January 2018 Press Release, Smithfield’s President and CEO
Kenneth M. Sullivan said, “Smithfield’s leadership in animal care is reflected in today’s
landmark announcement. Achieving this goal is a testament to the fact that, at Smithfield,
we keep our promises. We stand committed to continue leading the industry in both animal
care and transparency.”

65. The Second January 2018 Press Release states “Smithfield Foods delivers on

decade-old promise to eliminate pregnant sow stalls in US.” (emphasis added).

RRIG RO Trser Rendads Sreataliahily o Ty~
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Figure 10. Screengrab of Smithfield’s Second January 2018 Press Release

66. In the article linked to in Smithfield’s Second January 2018 Press Release,
Stewart Leeth, Smithfield’s Chief Sustainability Officer, confirmed Smithfield’s
motivations for its original 2007 Commitment: to influence consumer belief that Smithfield
is ethical in its treatment of pigs. He stated that the company “saw that many of our

customers were concerned about the traditional ways in which (the pigs) were housed,
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making pledges and commitments to try to source their supply from producers with open-
housing systems” and that it “decided to take a leadership position.”4!

67. That article notes that Smithfield “announced it has done away with the old
‘gestation crates,” single animal enclosures so small the pigs can’t turn around.”42

68. In a promotional video celebrating Smithfield’s announcement that the
company has fulfilled its 2007 first-of-its-kind “commitment to group housing systems for
pregnant sows,” Smithfield’s then President and CEO, Kenneth Sullivan is quoted saying,

“We are improving animal welfare standards and meeting evolving consumer demands”:

43
69. Smithfield also widely publicized that it met its goal of phasing out gestation
crates on its social media pages. In one video, Smithfield’s Vice President of Regulatory

Affairs and Chief Sustainability Officer, Stewart Leeth, stated that the company is

41 Elisha Sauers, Smithfield Foods Delivers on Decade-Old Promise to Eliminate Pregnant
Sow Stalls in US, Virginian-Pilot (Jan. 23, 2018),
httnswww.pidotonline com/business/avticle 81836558-38ab-51eD-87180-
f2dbe117d3d htwl (alteration in original).
42 I
43 Press Release, Smithfield, Smithfield Foods Achieves Industry-Leading Animal Care
Commitment, Unveils New Virtual Reality Video of its Group Housing Systems (Jan. 8,
2018, 0:17), httpsiwww. 3himedia.com/News/Smithfisld -Foods-Achieves-Industry-
Leading-Animal-Care-Commitment- Unveils-New-Virtual-Reality (click “play” button over
image displaying the text “Smithfield: The Leader in Group Housed Pork”).
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“particularly proud in this year’s report to highlight that we met our 10-year commitment
to transition all pregnant sows in company-owned farms to group housing systems, which
was a $360-million investment. We achieved our goal right on schedule.”44 In another video,
Mr. Leeth explained that “[tlraditionally sows are raised in stalls. That’s where they spend
most of their life in a conventional sow farm. We just made our commitment. Every one of
our sow farms is in a sow housing group setting.”4

. % ’
Smamﬁeiﬁ Foads & | Foliow

Seithfistd Foods

Guvirriad

Figure 11. Screengrab of Smithfield’s Social Media Post Promoting its 2019 Sustainability
Report

44 Smithfield, Smithfield Foods 2017 Sustainability Report: Chief Sustainability Officer
Stewart Leeth, Facebook (May 31, 2018), htins:fh watch/4DdRERYQYY/ (quoted language
at 0:32-0:46).

45 Smithfield, Smithfield Foods 2017 Sustainability Report: Animal Care, Facebook (May
2, 2018), hitpaidh watch/4Deghd KXKTY (quoted language at 1:21-1:33).

46 Smithfield, 2019 Sustainability Impact Report, Twitter July 7, 2020),
hitns/witter conySmithfieldPoods/status/ 128058192 7958965697 (screenshot taken at
0:08).

51



70.  Smithfield even advertises that it received praise from the HSUS—likely
referring to Plaintiff's popular blog and/or the times the HSUS compared the company
positively to Smithfield’s competitors because of its promises—to promote Smithfield’s
message that it had done away with gestation crates.?’

71.  Smithfield, however, deceptively fails to acknowledge or promote all the times

the HSUS has criticized the company for its missteps and deficiencies.8

47 See The Humane Society of the United States Praises Smithfield Move to End
Confinement of Pigs in Gestation Crates, HSUS (Jan. 25, 2007), previously available at
hitpsiwww humanesocietv orgffarm/news/oumews/smithfeld phases out crates html
(on file with Plaintiffs); see also Smithfield Recommits to 2017 Phase-Out of Gestation
Crates, HSUS (Dec. 8, 2011), hitus:/blos humanesociety.ore/2011/12/smithfield-vestation-
crates himl; Breaking News: Smithfield Will Complete Transition to Group Housing for
Sows by End of 2017, HSUS (Jan. 4, 2017),
hittus/blog humanesocietyv.org/201 70 Vesmithfield-humane-housingsows 2017 himl
Smithfield Makes More Progress on Gestation-Crate-Free Pledge, HSUS (Jan. 8, 2018),
hitpsYhlog humanesociety. org/20 184 smuthficldmakes-progress-zestation-crate -free:
redee himl Paul Shapiro, Missourr Pork Producers Should Drop Inhumane Practice, St.
Louis Post-Dispatch (Jan. 8, 2015), hitp/iwww.stltodayv.com/mewsfopinion/missonripork:
producers-showld-drop-inhumane praciice/avticle #485178-3328-54a8-9403-
247582551437 himl (“many pork producers — like Smithfield and Cargill — are moving into
the 21st century by abandoning thle] archaic practice” of gestation crates); Smithfield, 2016
Sustainability Report 40, available at hiipsiiwww smithficldioods. com/getmediabeat s
cadd 4da-9cld -h4928 78 3ce 8 smuthfield - 20 16 sustaimability-report. pdt (previously
stating “Our commitment has earned us praise from a variety of organizations, including
the Humane Society of the United States” and now stating the report has been “updated
January 1, 2018”); Smithfield, 2015 Sustainability & Financial Report at 48, available at
httpswww siithfeldinods com/eetmedia/e 7838212 -53ce 40 TH-8385-
4290dhee 383 amithfeld-20 -intesvatedreport.odf (‘Our commitment has earned us
praise from a variety of organizations, including the Humane Society of the United
States.”).
18 See Smithfield Continues to Change Playing Field — for Pigs, HSUS (Jan. 7, 2014),
htteshlog humanesocietyv. org/20 140 Vamuthfield closes-gap-gestation crates. himd
Smithfield Profits Soar as its Sows Suffer, Despite Company’s Pledge, HSUS (June 17,
2011), hitps//hlog humanesociety.org/20 1 /0% smithfeldorates hitsnls HSUS Video Shows
Why Smithfield Must Recommit to Crate Phase-Out Timeline, HSUS (Dec. 15, 2010),
httos Y hlos humanesocietv.ore/2010/1 Y smthfielddnvestigation bl
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Our leadership in animal core is reflectad in our commiiment fo
ransition all gregnand sows on company-owned farms 1o group
housing systems by 2017

Figure 12. Screenshot of Smithfield’s 2015 Sustainability & Financial Report
72. Smithfield’s crate-related claims are not limited to its January 2018 press
releases. As a representative example, in the “Animal Housing” section of its 2018
Sustainability Report, Smithfield favorably characterizes its move from housing sows in
individual crates to housing sows in group housing systems for the period of time it has
self-defined as the “Gestation” period. It advertises that it has “successfullly] transition[ed]
. all pregnant sows on company-owned farms to group housing systems,” that “[a]ll
pregnant sows on company-owned farms . . . are housed in groups,” and at the top of the
page in larger bold letters provides: “Smithfield Foods is committed to being the industry

leader in animal care practices that ensure respectful and humane treatment of animals.”49

49 Smithfield, Smithfield Foods Sustainability 2018 at 57, available at
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73.  Smithfield also claims in its 2019 Sustainability Impact Report that it has
“successfullly] transitionled] . . . all pregnant sows on company-owned farms to group

housing systems” globally.50

5 Housing

We have tranaitionad all pregnant sows on
company-owned Brms o group housing systems
giobally and we recommend pur LS. contract sow
farms complete the same transition by the end of
032,

Figure 13. Screenshot taken Feb. 9, 2021 of Smithfield’s claim that it “hals/ transitioned
all pregnant sows on company-owned farms to group housing systems globally” under the
bolded and large-font heading “Group Housing”

74.  In its latest Sustainability Report, Smithfield claims to “Im]aintain group
housing for all pregnant sows on company-owned farms globally.”>! Smithfield’s 2020
Sustainability Report also links to its “Animal Care Policy” and redirects to the following

webpage: htips/fwww snithfieldfoods com/Animal-Carve-Policy.52  Smithfield’s Animal

httesYhwww smithfieldfoods. convsetmedia/dO285530-¢88¢- 4382 - acel-
3b0Z2RaeifnT4/smithfeld 2018 sustamnabditv-report.pdl, see also Smithfield, Smithfield
Foods Achieves Industry-Leading Animal Care Commitment, YouTube (Jan. 8, 2018),
hitpsiwww voutube comiwatch?v=YP8zlozkt8Q (parroting these sorts of claims in a 28-
second video).

50 Smithfield, 2019 Sustainability Impact Report at 26, 121, available at
httosYwww smithfieldfeods convisetmedia/Bd 775 1da-Bdde-4bA L abf-
BEhASa34fd¥USMITHFIELD CSR Report 20198 pdf

51 Smithfield, 2020 Sustainability Impact Report at 19, available at
httpsYiwww smithfieldfoods com/getmedia/ HcGhA7TH- 4314 104-97068 ' balihbed 484 7/2028-
Sustaimability-Tmpact-Report pdf see also Animal Care, Smithfield,
httpswww smithfieldfoods.com/sustainability/animal-care (last visited Aug. 19, 2021).

52 Smithfield, 2020 Sustainability Impact Report at 15, available at
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Care Policy states: “Smithfield is committed to being the industry leader in animal care
practices to assure respectful and humane treatment of animals . ...” Per this policy,
Smithfield requires “[a]ll operations involved with the production or processing of live
animals . . . to provide . . . [s]helter that is designed, maintained, and operated to provide
a physical environment that meets the animal’s needs” as well as “[hJumane treatment of
animals that ensures their well-being and complies with all applicable legal and regulatory
requirements.”

75.  Smithfield also notes in its 2020 Sustainability Report that “[p]igs are social
beings: They like to be around other pigs and their caretakers. [Smithfield’s] open housing
systems allow for social interaction between animals and room for exercise.” The report

goes on to say that Smithfield “provide[s] group housing for pregnant sows during their 16-

week gestation period on [its] company-owned farms globally” and that it “use[s] individual
stalls for breeding to help ensure a sow’s successful conception, a practice supported by

multiple scientific studies.” Smithfield also claims to “use individual stalls during

httpswww smithfieldivods comfee e dia/ IcOh3 78 404 104-97068 - balibbed 484 7/2028-
Sustaimabilitv-Impact-Beport pdf.

53 Id. at 17 (emphasis in original). On the contrary, Smithfield’s own studies have
“demonstrated that group pens are as good as individual gestation stalls in caring for
pregnant sows.” McDonald’s Corp., Worldwide Corporate Responsibility Report at 23
(2008), httpsifcomorate medonalds.comdeontent/dam/swscorpmilscale for-
good/med(48 2008rveport vipdf (‘McDonald’s is a recognized leader in animal welfare,
including the housing of pregnant sows. Our own research has demonstrated that group
pens are as good as individual gestation stalls in caring for pregnant sows, so when
McDonald’s and other customers told us they believe group housing to be more comfortable
for the animals, we listened.” — C. Larry Pope, President and Chief Executive Officer,
Smithfield Foods, Inc.). Moreover, numerous scientific studies show that confining sows in
individual stalls for a period before grouping sows is not necessary when producers use a
pre-implantation mixing system. For instance, “[r]esults indicate that the EM [Early
Mixing] treatment had the highest conception rate (98%) . . . The EM treatment also
showed a significant reduction in the number of stillborn piglets, which may be an effect of

35



farrowing and weaning to protect a sow’s growing litter.” A hyperlink embedded in the text
“group housing” redirects to a diagram of Smithfield’s complex explanation of its use of

“individual stalls”:

improved sow fitness and/or activity levels during early gestation. There were no other
differences in production performance among the treatments.” Jennifer Brown, Weaning
sows directly into group housing: Effects on aggression, physiology and productivity at 1,
Pork Checkoff (2015), hitps:inorkcheckoff org/researchiwesning-sows - divecthv-into-group:
housingreffects-on-ageressignnhysiclegv-and-productivity; see also Thomas Parsons,
Lessons learned from a decade of transitioning sow farms from stalls to pens at 91,
Advances in Pork Production Vol. 24 (2013) (finding “[bloth ESF [(electronic sow feeding)]
barns are matching or exceeding the performance of a similar stalled barn. Both of the ESF
barns utilize a pre-implantation system. This supports the notion that pre-implantation
group constitution is not necessarily a barrier to good production.”). As such, unlike
Smithfield implies here, productivity is a non-distinguishing factor among various sow
housing types. See, e.g., John J. McGlone, Review: Updated scientific evidence on the
welfare of gestating sows kept in different housing systems, Profl Animal Scientist Vol.
29:189-198 (2013), available
higesiwww depts v edu/animalwelfarve/research/sowhousing/docnments/Sowhousingrey

iew2313.pdf. The bottom line is that sow and piglet overall welfare and resilience is
improved in group housing settings. See, e.g., X. Liu, et al., A Comparison of the Behavior,
Physiology, and Offspring Resilience of Gestating Sows When Raised in a Group Housing
System and Individual Stalls, Animals Vol. 11(7):2076 (2021), available
httpswww.nebindm o mih govipme/articles/PMOBAGG34 1/,

54 Smithfield, 2020 Sustainability Impact Report at 113, available at
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76.  Under the heading “Group Housing for Female Pigs” in its 2020 Sustainability
Report, Smithfield explains how its “leadership in animal care is reflected in [its] successful
transition to group housing systems globally.”55

77. Smithfield’s Sustainability Reports are available on its website

Ghttpsiwww smithfieldfoods com/sustainahility-renorts) and are widely promoted on its
social media pages.56 Smithfield claims its 2020 Sustainability Report “provides an open
and honest account to consumers and other stakeholders who want to know more about
where their food is made and how it is produced.”57

78.  Nowhere do these publications, see, e.g., supra 9 47-77 and infra 9 79-83,
indicate or clarify that Smithfield still uses single animal enclosures that are so small the
pigs cannot turn around. Those omissions make its unqualified claims about non-crate-
confinement of pregnant pigs and animal-friendly practices (id) false and misleading.

79.  Moreover, Smithfield repeatedly represents that it stands at the forefront of
animal-friendly practices. For example, in its 2019 Sustainability Impact Report,
Smithfield boasts that

[alnimal care leadership has been central to our operational and
business success for more than 20 years. As the world’s largest hog
producer, we have a responsibility to prioritize the safety, comfort and
health of our animals. Our leadership in animal care is also a point of

pride, underpinning our culture, where the care and well-being of our 20
million+ market hogs produced annually is woven into the work we do

hitesYiwww snnthfieldfoods convsetmedia/ HeBb A TR 44 4 1048708 hathbed4i4 772030
Sustammabilitv-lnpact: Report.pdl

55 I

56 See, e.g., Smithfield, 2017 Sustainability Report: Animal Care, Facebook (May 1, 2018),
hitosdiwww facebook convwatchy/Py=17884435744 12551  Smithfield, Twitter (June 2,
2021, 11:24 AM), https/iwitter.com/SmithfieldFoods/status/ 14001112015 106008 1678=20
(Tweet promoting 2020 Sustainability Impact Report).

57 Smithfield, Sustainability, https/iwww smithfieldfoods com/sustainability (last visited
Sept. 20, 2021).
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every day.
2019 Sustainability Impact Report, supra note 4, at 20. Smithfield also represents it is the

“leader in animal care” on several of its social media pages.>8
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In a recent promotional video, Smithfield claims to “keep animals safe,

comfortable, and free of disease” by using “modern farms” and to “ensure the welfare of our

animals” including by having “group housing on all of our company-owned farms.”

58 See, e.g., Smithfield, Animal Care: Smithfield Foods Sustainability Report, Facebook,
hitneifb watch/4DetanhueS/ (video saying, “We are the leader in animal care” at 1:03-
1:05); Smithfield, Linkedin, hitps/iwww. linkedin comipostefsrnithfield-foods we-are:
committed-to-kespingour-aninals-safe aolivigy- 07408 7829330558 80084- Wi,

59 Smithfield, Facebook (Dec. 3, 2020, 09:53 AM),
hitpswww facehook com/SmithfieldFoodsinhotos/a 1082440634333 18/370844 107807924
84
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81.  Similarly, Smithfield published an interactive, cartoonish website—entitled
“Sustainable from Farm to Fork”—displaying bucolic farms and ostensibly happy, smiling
people without depicting any conditions inside the farms’ buildings. It allowed consumers
to click on pictures of (individual) pigs that reveal claims about Smithfield’s animal-care
practices. Bolded headlines in large type included “Leading the Industry in Animal Care”

and “Group Housing Systems.”61 A banner falsely proclaimed, “As a leader in animal care,

60 Smithfield, Linkedin, httpsi/www inkedin com/posts/smithfield foods producing-
enough-sustainable-food-achivity-G8288 1108741 178728 AvD4.
61  See Smithfield, Sustainable from Farm to Fork, previously available at
hittpssustainability smithfieldfoods com/ (version as of Feb. 9, 2021).
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we ensure that our animals are safe, comfortable and healthy . .. .”62 Smithfield’s newly
revamped website makes the same or similar claims about “keeping [its] animals safe,
comfortable and healthy” and that it has “world-class animal care practices.”63

Smithfield

Tgure 14.
claiming that Smithfield is “a leader in animal care” and that 1t nsurefs/ that [its]
animals are safe, comfortable and healthy.”

62 I
63 Smithfield, Animal Care, htipsiiwwwsmithfisldfoods com/Animal-Carve (last visited
Sept. 8, 2021).
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Figure 15. Screenshot from Smithfield’s “Sustainable from Farm to Fork” website
highlighting (only) Smithfield’s “Group Housing Systems” in bolded and large type, again
claiming “leadership in animal care,” and describing Smithfield’s supposed “transition of

all pregnant sows to group housing systems on company-owned farms” without any
caveats or clarifications about non-company-owned farms that raise around 50 percent of
Smithfield pigs or any continued use of individual crates at company-owned facilities.

82. On the current version of Smithfield’s website, Smithfield continues to
promote its group housing system noting that “Pigs are social beings [and] like to be around

other pigs™:
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64 Smithfield, Sustainability, https/iwww smithfieldfoods com/sustainability (last visited
Oct. 17, 2021).
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83. Again, on the current version of Smithfield’s website, Smithfield advertises
its group housing systems, which only and at best provides a murky description of that

system if the consumer were to click on “read the case study”
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84.  None of the headings or accompanying text on these websites indicate any use
of individual crates that are so small the pigs cannot turn around. That omission renders
this text false and misleading.

85.  Smithfield also does not disclose in each of its announcements and
publications what it means by company-owned farms when discussing eliminating
gestation crates. That omission renders those claims, including but not limited to its group
housing commitments, see, e.g., supra 9 55-77, 80-83, misleading.

86. In 2014, Smithfield made a separate commitment to have its contract growers

convert to group housing systems by 2022.66 The company continues to advertise that it is

65 Smithfield, Sustainability, https ffwww.smithfieldfoods com/sustainability (last visited
Oct. 17, 2021) (scroll through “Company Spotlights” to 9 of 22).
66 See Smithfield Foods Recommends Its Contract Growers Convert to Group Housing for
Pregnant Sow, Globe Newswire (Jan. 7, 2014), https/iwww.glohenewswire.commews:
release/20140 V0T/A00TTH 10063128 o SuthBeld-Foods-Recommends -Ts-Contract:
Orowers-Convert-to-Group-Housing-for-Pregnant-Sows himl.
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on track to have its U.S. contract growers convert to group housing systems for pregnant
sows by 2022.67

87. Both the 2007 and 2014 commitments received widespread attention. For
example, Smithfield’s commitments, in part, led to the creation of a website

(httpsiioratefreefuturecomy) that provides the quotes and sources for over 60 global

retailers, including Smithfield, who have mandated an end to gestation crate use in their
supply chains. Also, in promoting its 2015 Sustainability Report, Smithfield highlights that
it is “[flirst to commit to providing group housing for pregnant sows on company-owned and
contract farms.”68

88.  Smithfield has long publicized to investors that its transition to group housing
separates it from competitors. In an investor presentation Smithfield describes group
housing as a “unique selling proposition for products and brands” and explains there is a
“growing consumer focus on animal care” leading “customers purchasing group housed . . .
products at a premium.”% In an earnings call, Smithfield’s then-President and CEO, Larry
Pope, responded to an investor’s question about shareholder value by explaining “I talked
about the 100% conversion, the pen gestation. As you know, that’s now in vogue. That’s the

conversation of many of our food service and retail customers. We can provide that . . . We

67 Smithfield, 2020 Sustainability Impact Report at 19, available at
hitpsYwww soithiieldfoods conveetmedia/ HeBb TR 4454 104-8706 halibbed 4047/20320-
Sustammabilitv-lnpact: Report.pdl

68 Smithfield, Smithfield Foods Issues First Installment of 2015 Sustainability and
Financial Report, Globe Newswire (June 15, 2016),

hitpsYiwww slobenewswire com/en/news release/Z0 16/08/ 15/848838/1288%/en/Siithiield

69 Smithfield, Investor  Presentation at 12-13 (April 1-3, 2013),
hitps iiwww.see. pov/Avchuvesfedear/data/9 13880000001 38R 1300081 Vapnbinvestorpresen
tatic him.
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can control that and we can sell that through . . . I think, we’re going to prove these [sic]
live hog production business can really be a strong asset.”70

»” «

89.  Moreover, Smithfield claims to “ensure” animals are “safe,” “comfortable,” and
“healthy.” But the untold reality is that long-term crate immobilization is inherently
unsafe, uncomfortable, and unhealthy for the confined animals, as explained above. Pigs
have an average lifespan of 15 to 20 years whereas the average breeding sow is killed at
around 3-5 years — if she survives that long. Many do not. Smithfield expects a significant
percentage of pigs to die at these facilities. For instance, “[tlhe hogs at [a Smithfield
contract facility] faced a . . . significant[] mortality rate of around seven percent.” McKiver
v. Murphy-Brown, LLC, 980 F.3d 937, 980-81 (4th Cir. 2020) (Wilkinson, J., concurring)

» o«

(internal quotations and citations omitted). Descriptors like “safe,” “comfortable,” and
“healthy” are false or deceptive when applied, as here, to a company-controlled facility

where nearly one in ten animals dies from conditions over which Smithfield maintains

complete control.

70 Smithfield Foods’ CEQ Discusses F162013 Results - Farnings Call Transcript, Seeking
Alpha (Sept. 4, 2012), htipsi/seskingalphacom/article/R45091 smithfield-foods ceo
discusses-f1e2013resulis-eammngs-call-transcript.
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Figure 16. Image from the HSUS's 2010 investigation of a Smithfield subsidiary’s sow
facility. See supra note 3. Some piglets are born prematurely while the mother 1s still in
her gestation crate, Some fall through the slats into the feces and urine below.

Figure 17, Image fro e HSUS's 2010 investigation of a Smithfi
facility. See supra note 3. A lame big that was taken outside to be killed was dragged, still
moving and breathing, into a dumpster where the HSUS investigator finds her at the end
of the day — still alive, with dead animals piled on top of her.
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C. The Reality of Defendant’s Continued Use of Crates

90. Notwithstanding its celebration of purportedly “phasing out” gestation crates,
“eliminating” them, and “replacing” them with or “converting” them to group housing in
order to satisfy humane-conscious consumers and companies, astoundingly, in private
communication with the HSUS the company claims, “Smithfield has been entirely
transparent about the status of its group housing efforts and continued use of gestation
crates during some portions of a sow’s life.”7! Indeed, despite all the referenced assertions
above to the contrary, Smithfield continues to house its sows in restrictive, individual
crates that do not even allow pigs to turn around during gestation.

91. In 2010, an undercover investigation by the HSUS revealed that Murphy-
Brown, a Smithfield subsidiary, kept more than 1000 sows in gestation crates at just one
breeding facility in Waverly, Virginia.”2 Pictures from the investigation show pigs engaging
in harmful stereotypies that evince stress, including biting cage bars to the point of

bleeding from their mouths—a consequence of gestation crate use.”™

71 Letter from Tennille Checkovich, Deputy General Counsel, Smithfield to Laura Fox,
Staff Attorney, HSUS (Sept. 30, 2021) (emphasis added) (on file with Plaintiff).

72 See Undercover at Smithfield  Foods at 1, HSUS (2010),
Wtpswww humanesegety.orgl/sites/defaunlt/fles/docs/28 Wundercover investigation:
smithfield pdf.

73 See 1d.
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Figure 18. Image from the HSUS's 2010 investigation of a Smithfield subsidiary’s
breeding facility (caption in original)

Figure 19. Image from the HSUS's 2010 investigation of a Smithfield subsidiary’s
breeding facility

92. In April 2012, an undercover investigator for HSUS worked at Wyoming
Premium Farms’ (WPF) sow and piglet factory in Wheatland, Wyoming, which at the time
sold animals to Smithfield. In addition to the suffering endured by female pigs forced to

spend almost all of their lives in tiny gestation crates, unable to even turn around, the
47



investigator also documented many other egregious abuses, including mother pigs being
punched and repeatedly kicked as they were forced back to the breeding area to be re-
impregnated then crammed back into gestation crates, newborn piglets falling into shallow
pits filled with urine and manure, sustaining ammonia burns on their bodies, and pregnant

pigs with severe rectal and uterine prolapses who were not provided proper treatment.

Figure 20. Picture from HSUS’ report on its 2012 investigation of a Smithfield contract or
Independent farmer’s facility (captions in the original)

93. At the time Plaintiff HSUS went public with its WPF’s investigation, it chose
not to call attention to Smithfield’s connection with this facility because of the relationship

HSUS thought it had with Smithfield and in reliance on Smithfield’s continued promises
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to make animal welfare improvements. Instead, HSUS sent its findings directly to
Smithfield to inform Smithfield of these abuses in its supply chain and as “further evidence
regarding the importance of developing a gestation crate phase-out plan for [its]
contractors.”7

94.  Smithfield’s use of individual crates continued after that investigation and
even after it falsely announced it met its 2007 Commitment.

95. For example, reporting on a 2017 investigation revealed use of individual
crates at a Smithfield-owned Milford, Utah facility, even as Smithfield’s self-imposed

deadline to phase out gestation crates was rapidly approaching.’

Figure 21. Screen capture of video and commentary from the reported 2017 investigation
of a Smithfield facility (overlaying caption in the original)

96. A third investigation released in 2018, reportedly confirmed widespread use

74 Letter from Paul Shapiro, HSUS, to Dennis Treacy, Smithfield May 8, 2012) (on file with
Plaintiff).
75 See Press Kit: Investigation Exposes Piles of Dead Piglets Rotting in Mother’s Feces at
Smithfield, Direct Action Everywhere (July 6, 2017),
hitpsiwww legacy divectactioneveryvwhere com/press-costeos-hbloody secret.
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of individual crates at several Smithfield-owned facilities in North Carolina, including after

Smithfield’s First and Second January 2018 announcements.®

Figure 22. Photo from the reported 2018 investigation of a Smithfield facility showing a
pig exhibiting the stereotypy of biting her cage’s bar.

97.  On an internal slideshow posted in late-2016—approaching Smithfield’s
internal deadline for converting away from gestation crates—Smithfield’s Director of
Production Research admitted that the company’s sows lived in multiple individual stalls

for months out of a year.”

76 See Dylan Matthews, America’s largest pork producer pledged to make its meat more
humane. An investigation says it didn’t, Vox (May 8, 2018), hiins:/fwww.vox.comiscience:
and-health/20 18/5/8/173 18838 smithdielddoods pork-pig-huwmane animal-abuseranimal:
wellave.

77 See Ashley DeDecker, The Smithfield Experience: Comparing ESF and Trough Feeding
for Group Housed Sows, Slhideshare 27 (Dec. 22, 2016),
hitpsYwww shideshave netftrufflemedia/dr-ashilev-dedecker-the-smuthfield -experience-
comparing-electronicsow-feeding and-troungh-feeding-for-gyouped-housed-sowg  (showing
on slide 27 that Smithfield’s sows live in “[ilndividual stallls] for 35-42 days” during
breeding and in “[ilndividual farrowing stallls] for 30 days” during lactation—meaning

these sows are crated for roughly 180 to 200 days out of each year).
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98. The crates that Smithfield still uses pose the exact welfare concerns that
motivated consumers and companies to demand phasing out gestation crates, and that
Smithfield acknowledged multiple times as the rationale underlying its 2007 Commitment.

99. Instead of meeting its 2007 Commitment, Smithfield devised its own cyclical
system for confining breeding sows on its farms and devised its own deceptive jargon for
each step in the process. Smithfield defines the first phase in its sow breeding process as
“Breeding & Pregnancy Confirmation,” the second as “Gestation,” and the third as
“Farrowing & Nursing.” In each phase, Smithfield advertises that sows are housed in
different housing systems within different barns on its farms.

100. By Smithfield’s own definitions, “gestation crates” or “individual gestation
stalls” are not used at any point in this process. That is not because Smithfield does not
use gestation crates/individual stalls during their impregnation, pregnancy and breeding
cycles, but rather because it has decided to rename this unpopular (and illegal in some
states) practice as something else and has arbitrarily defined for itself only a mere segment
of a sow’s actual pregnancy and biological gestation period as the entire “Gestation” period
for purposes of advertising. Smithfield avoids describing the crates it uses during the first
six weeks of pregnancy and the last week of pregnancy through birth and weaning as
“gestation crates” or “gestation stalls,” even though they are the same confinement devices
and impose the exact same harms and are often used at the exact same period of pregnancy
as what they themselves and the pork industry has called for decades “gestation crates” or
“gestation stalls.” As a result, a reasonable consumer would not realize that Smithfield has
renamed these practices and uses self-serving descriptions of its conduct to falsely claim to

have met its public pledge to “eliminate” those very practices. As a result, Smithfield
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obfuscates its actual housing practices. This arrangement allows Smithfield to
misleadingly peddle cruelly produced products while patting itself on the back for
supposedly avoiding those same cruel practices they praised themselves for eliminating.
101. Smithfield buries any explanations of its arbitrary and renamed cyclical
housing system in small text beneath headlines like “Group Housing Systems for Pregnant
Sows”—all of which could only be informative only if the consumer 1) understands what
“farrowing stalls” are, as defined by Smithfield, but Smithfield never adequately describes
what these are, and 2) knows how long the typical breeding, gestation, and weening times
are, which again the Defendant fails to disclose. See, e.g., supra 4 72-75, 82-83; 2019

Sustainability Impact Report, supra note 4, at 26.
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Figure 23. Screengrab taken Feb. 10, 2021 of Smithfield’s complex explanation of its use
of individual crates, featuring a prominent single uncrated pig and only tiny text on a
busy diagram for the actual explanation. Nearly identical to the diagram published in

Smithfield’s 2020 Sustainability Report. See supra ¥ 75.
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102. Many of these limited explanations from Smithfield’s newest Sustainability
website and report were not available for its 2018 Sustainability Report’s website, so any
consumer who saw the prior versions would not even have that much information.

103. Reasonable consumers are unlikely to understand exactly when and how
Smithfield actually crates its pigs.

104. Moreover, even when Smithfield uses the “group housing” that it boasts about
and highlights so much, such housing does not uniformly afford pigs enough space to
comply with some state laws setting humane standards for sow confinement. For example,
a California law known as Proposition 12 requires a minimum of twenty-four square feet
of space per pig as a minimum for humane confinement, but a Smithfield executive
admitted in late 2019 that much of its group housing does not comply with even that
minimum requirement. See Darrell Decl. 9 4 (conceding that some “new Smithfield group
housing environments” “do not satisfy the 24 square foot requirement of Proposition 12”).
This again demonstrates that Smithfield is not “ensuring” the “comfort” of pigs.

105. Moreover, apart from Smithfield’s obfuscations related to its company-owned
farms’ continued use and duration of individual crates, Smithfield’s contract and
independent farmers commonly use individual crates, including what even Smithfield
agrees are ‘gestation crates’—crates used beyond Smithfield’s arbitrarily renamed and
shortened “Gestation” period.

106. Indeed, in mid-2018—after Smithfield’s January 2018 announcements—a
Smithfield executive revealed (in a court proceeding that consumers are highly unlikely to
come across) that only about fifty percent of Smithfield’s farms—across its company-owned

farms and its contract growers—had done away with what Smithfield agrees are gestation
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crates. See Transcript of Testimony of Terry Coffey at 146, Artis v. Murphy-Brown, LLC,
No. 7:14-CV-237-BR (E.D. Va. Sept. 17, 2018) (“Smithfield hals] made a commitment to
convert away from that style sow housing [involving gestation crates] into group housing,
and so we are doing that and have achieved about 50 percent of the sows. All the sows that
are in company-owned farms have been converted and sows that are in contract farms are
being converted.”).

107. In another court proceeding, it was revealed that one of Smithfield’s contract
farmers raises approximately 13,500 market pigs per year from 600 sows, which are
confined in two breeding and gestation barns. Ninety percent of this farmers’ pigs are sold
to Smithfield. He does not want to convert to a crate free system, and Smithfield has not
offered to cover any conversion costs nor does Smithfield’s contract with this farmer dictate
which type of housing must be used, which seemingly contradicts Smithfield’s assertions
that it “maintains absolute control over every facet of the process.”” See Decl. of Todd Hays
at 84, Natl Pork Producers Council v. Ross, No. 3:19-cv-02324-W-AHG (S.D. Cal. Dec. 5,
2019) (establishing that this pig farmer who sells most of his pigs to Smithfield uses both
“farrowing stalls” and “gestation stalls that are approximately 24 inches by 8 feet long,
where they remain throughout gestation”).

108. In the same court proceeding, another pig producer who has “around 10,000
sows” who “produce approximately 225,000 hogs on an annual basis” houses these “sows
solely in individual stalls the measure 23 inches by 7 feet, or in farrowing stalls” and sells
“roughly 80% of [his] product under marking contracts to Smithfield Foods.” See Decl. of

Phil Borgic at 49, Natl Pork Producers Council v. Ross, No. 3:19-cv-02324-W-AHG (S.D.

78 Opening Brief of Smithfield, supra note 9, at 7.
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Cal. Dec. 5, 2019). This producer claims to have an eight-year contract with Smithfield. 7d.
at 49-50.

109. An independent farmer who sells many of his pigs to Smithfield stated in a
declaration that “[t]he second I can get rid of my pens and move entirely back to individual
stalls, I will.” See Decl. of Greg Maher at 103-04, Natl Pork Producers Council v. Ross, No.
3:19-cv-02324-W-AHG (S.D. Cal. Dec. 5, 2019).

110. According to Dallas Hockman, Vice President of Industry Relations of the
National Pork Producers Council—a trade group that Smithfield is a member of7%—“NPPC
estimates that approximately 72% of commercial sows in the U.S. are housed in individual
pens throughout gestation. Of the remaining 28% of commercial sows which are in group
hosing, either new construction or conversion of old facilities, nearly all of these farms
house sows in individual breeding pens for 30 to 45 days after breeding until they are
confirmed pregnant.” Decl. of Dallas Hockman at 4, Nat1 Pork Producers Council v. Ross,
No. 3:19-¢v-02324-W-AHG (S.D. Cal. Dec. 5, 2019).

111. All of these statements (see, e.g., 49 104-110) taken together substantiate
Plaintiff’s belief that Smithfield is continuing to use gestation crates and has been and
continues to mislead consumers about its successful elimination of such crates and that the
company is on track to eliminate crates from its supply chain by 2022.

112. Moreover, upon information and belief, Smithfield has been inflating the
percentage of company-owned sows in gestation crate-free housing by selling company-

owned sows to contactors (thus pumping up the percentage of company-owned sows housed

™ Smithfield, 2020 Sustainability Impact Report at 105, available at
hitpswww.smithfieldfoods com/retmedia/ HeOhA 784404 104-9706 babibbed 484 7/2028-
Sustamabiitv-Impact-Report.pdf
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