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• Shale Law Weekly Review
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Resource Rooms
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• Agricultural Law Podcast

• Social Media 
• Twitter, Facebook, LinkedIn 
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• PA Ag Mediation Program
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Our new 
Website



Logistics

• This webinar is being recorded
• A link to the recording will be available on our YouTube channel:

• Center for Agricultural and Shale Law YouTube channel

• Materials will be available here: 

• https://aglaw.psu.edu/event/agricultural-law-symposium/

• Questions? Please use Q&A 

https://www.youtube.com/channel/UCwL9bHi6b4FTaccz4Lr9BiA/featured
https://aglaw.psu.edu/event/agricultural-law-symposium/


Pesticide Drama and 
Non-Target Liability
Topic: civil liability for non-target property damage from dicamba and 
other pesticides/herbicides
January 14, 2021 at 2:15pm (EST)



What are the Current Legal Issues?

• Applicator legal liability 
• strict liability, trespass, nuisance, & negligence

• Products Liability
• Claims against manufacturers 



Applicator Legal Liability – Legal Theories

• Strict Liability

• Trespass

• Nuisance

• Negligence



Applicator Legal Liability – Strict Liability

• Strict Liability
• A person who engages in an “ultrahazardous activity” or 

“abnormally dangerous activity” is strictly liable for injuries 
proximately caused by the activity

• Typical Examples: Use or storage of explosives or hazardous 
chemicals 



Applicator Legal Liability – Strict Liability

• Villari v. Terminix Int’l, Inc. 663 F. Supp. 727 (E.D. Pa. 1987)
• Pesticide application in the home was not an ultrahazardous activity
• (the court, however, did allow a strict products liability claim)

• Loe v. Lenhardt, 227 Or. 242, 362 P.2d 312 (1961)
• Crop dusting is ultrahazardous

• Bennett v. Larson Co., 118 Wis. 2d 681, 348 N.W.2d 540 (1984)
• “pesticide spraying should not be considered an ultrahazardous 

activity”



Applicator Legal Liability – Strict Liability

• Villari v. Terminix Int’l, Inc. 663 F. Supp. 727 (E.D. Pa. 1987)
• Pennsylvania section 519 and 520 Restatement (Second) of Torts

• Factors of abnormally dangerous:
• High risk of harm and likelihood of great harm

• Inability to eliminate risk

• Not common activity

• Inappropriate location

• Value to the community versus danger

https://www.law.cornell.edu/wex/ultrahazardous_activity:~:text=According%20to%20the%20Restatement%20(Second,from%20it%20will%20be%20great%3B


Applicator Legal Liability – Strict Liability

• National Agricultural Law Center, “50-State Survey: 
Landowner Liability for Pesticide Drift”

https://agrilife.org/texasaglaw/files/2020/03/50-State-Survey.pdf


Applicator Legal Liability – Trespass

• Trespass
• intentionally physically interfering with the person or property of 

the plaintiff, or intentionally causing something to enter the 
plaintiff’s land. 



Applicator Legal Liability – Nuisance

• Nuisance
• Interference or disruption of a person’s private use and enjoyment 

of their land.



Applicator Legal Liability – Negligence

• Negligence is the primary theory
• Trespass, nuisance, & strict liability are generally “tack-on claims”

• What is negligence? 
• Failure to act as a reasonable person would act under similar 

circumstances

• Carelessness, thoughtlessness, oversight



Applicator Legal Liability – Negligence

• Negligence
• Duty

• Breach of Duty
• What is the “Standard of Care”?

• Did the applicator fail to act in a reasonable manner to prevent damage 
from the pesticide/herbicide? 

• Proximate causation

• Actual Damages



Applicator Legal Liability – Negligence

1. What should a reasonably prudent herbicide applicator do 
to protect against non-target injury and potential lawsuits? 
1. Comply with laws & regulations 

2. Comply with best practices



Insurance

• Insurance term: “Chemical drift” 

• Landowners who apply for insurance: 
• Typical “farm policy” liability coverage may have some form of 

“pollution exclusion” 

• Talk to your agent; buy a “chemical drift liability endorsement” 



Insurance

• Commercial applicators who apply for insurance:
• Commercial General Liability Policy

• Avoid insurance that has a pollution exclusion 



Insurance

• Possible other exclusions: 
• Damage to your property, crops, or animals 

• Damage that you expect or intend to occur

• Bodily injury to people

• Government mandated testing or clean-up of pollutants



Insurance

• Insurance coverage may be different for aerial application

• All claims should be reported to insurance carrier asap

• Delaying the investigation can lead to coverage reservation 
or denial  



Insurance

• Additional reading: 
• Liability Coverage for Chemical Drift, The Grapevine (6/29/2020)

https://thegrapevinemagazine.net/2020/06/liability-coverage-for-chemical-drift/


Avoid Negligence Claims

• Know & follow all EPA & PDA guidance
• If you don’t follow the rules/laws, your 

insurance company can’t help you

https://www.epa.gov/pesticides
https://www.agriculture.pa.gov/Plants_Land_Water/PlantIndustry/health-safety/pesticide-programs/Pages/default.aspx
https://www.agriculture.pa.gov/Plants_Land_Water/PlantIndustry/health-safety/pesticide-programs/Pages/default.aspx


https://extension.psu.edu/herbicide-drift-and-sensitive-plants-what-to-do-if-drift-is-suspected


https://www.oisc.purdue.edu/pesticide/pdf/ppp-110_drift_brochure.pdf


Pennsylvania Agricultural 
Mediation Program
• Who can request mediation?

• USDA-related issues:
• Agricultural Loans
• Wetlands determinations
• Compliance with farm programs, including conservation programs
• National organic program established under the Organic Foods Production Act of 1990
• Agricultural Credit
• Rural water loan programs
• Grazing on National Forest System land
• Pesticides

• Non-USDA issues:
• Lease issues; including land leases and equipment leases.
• Family farm transition. 
• Farmer-neighbor disputes
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Pennsylvania Agricultural 
Mediation Program

• Who conducts mediation?
• Impartial 3rd party mediator

• If an agreement is not reached, 
the requestor may seek appeals 
or legal action
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Pennsylvania Agricultural 
Mediation Program

Contact us:
Jackie Schweichler, Program Coordinator
329 Innovation Blvd.
University Park, PA 16802
(814) 746-4619
AgMediation@PennStateLaw.psu.edu

Website: www.PAAgMediation.com
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Thank you!
Jackie Schweichler
Staff Attorney

Center for Agricultural and Shale Law

Penn State Law

329 Innovation Boulevard, Suite 118

University Park, PA 16802 

(814) 746-4619

jks251@psu.edu



Thanks to Our Partners!

• Programs of the Center for Agricultural and Shale Law are 
supported by:
• The National Agricultural Law Center

• National Agricultural Library

• Pennsylvania Department of Agriculture


