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RULE 35.1 STATEMENT REGARDING REHEARING EN BANC

| express a belief, based on a reasoned and studied professional judgment, that
this appeal involves a question of exceptional importance, i.e., whether the Eleventh
Amendment prevents natural gas pipeline companies—to which Congress has
expressly delegated federal eminent domain authority under the Natural Gas Act to
secure necessary rights-of-way for federally approved interstate pipeline projects—

from bringing condemnation claims against a state or its agencies in federal court.

Dated: October 22, 2019 /s/ Jeremy C. Marwell
Jeremy C. Marwell
Vinson & Elkins LLP
2200 Pennsylvania Avenue, NW
Suite 500 West
Washington, DC 20037
Phone: 202.639.6507
Email: jmarwell@velaw.com

Counsel for PennEast Pipeline Company, LLC
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INTRODUCTION

For over 70 years, Section 7(h) of the Natural Gas Act (“NGA”) has been
understood to authorize natural gas companies to condemn the necessary rights-of-
way for federally approved interstate natural gas pipelines—including properties in
which states hold interests. Congress’s decision to vest natural gas companies with
the federal government’s eminent domain authority reflects the reality that state
governments, like other landowners, may oppose pipeline development for political
reasons, or because they prefer infrastructure to be built elsewhere. Absent federal
eminent domain authority, a single landowner can veto a federally approved
pipeline. It is unsurprising that federal condemnation authority extends to property
In which a state claims an interest: no interstate pipeline of any significant length
can be built without crossing some such land, from river bottoms to lands
encumbered by conservation easements.

The panel decision here, which categorically immunizes states from NGA
condemnation actions initiated by certificate holders authorized by the Federal
Energy Regulatory Commission (“FERC” or “Commission”) to secure a FERC-
approved route, upends 70 years of well-established practice and threatens
Immediate disruption of the natural gas industry. The decision rests on a profoundly
mistaken view of the NGA and state sovereign immunity. The panel recognized, as

it must, that no Eleventh Amendment problem exists if the federal government files
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the condemnation action. But the federal government can and has delegated its
eminent domain authority to PennEast Pipeline Company, LLC (“PennEast”), and
that delegation creates no constitutional difficulty. A condemnation action is not
some separate in personam suit that threatens the state’s dignity or treasury. It is
part and parcel of the federal eminent domain authority, which Congress delegated
to certificate holders and guarantees states just compensation. Suggesting that this
long-established arrangement raises Eleventh Amendment difficulties is profoundly
wrong.

It is also profoundly consequential. The panel recognized its decision “may
disrupt how the natural gas industry, which has used the NGA to construct interstate
pipelines over State-owned land for the past eighty years, operates.” Op. 33-34. The
panel suggested that disruption could be minimized if the federal government brings
actions in its own name. But the panel never asked FERC about the feasibility of
that alternative, or otherwise sought the views of that federal agency charged with
interpreting and administering the NGA—whose authority this decision will
seriously disrupt. Rehearing en banc is urgently warranted. At minimum, this Court

should invite FERC to provide its views.
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BACKGROUND

l. Congressional Delegation Of Eminent Domain Authority Under The
NGA

It is well-established that “Congress in furtherance of its power to regulate
commerce may delegate [its] power of eminent domain” to private corporations.
Thatcher v. Tenn. Gas Transmission Co., 180 F.2d 644, 647 (5th Cir. 1950). The
NGA is a prime example. Enacted to ensure “the orderly development of plentiful
supplies of ... natural gas at reasonable prices,” NAACP v. Fed. Power Comm’n,
425 U.S. 662, 670 (1976), the NGA requires a FERC-issued “certificate of public
convenience and necessity” to construct or operate an interstate natural gas pipeline.
15 U.S.C. 8§717f(c)(1)(A).

But certification is just the first step. Linear infrastructure like pipelines
cannot feasibly be built without eminent domain; otherwise, every landowner along
the route could wield a veto. Thus, the NGA’s “full statutory scheme of [federal]
control and regulation” could not “be made effective” without eminent domain.
Thatcher, 180 F.2d at 647. Congress solved this problem through NGA Section
7(h), 15 U.S.C. 8717f(h), entitled “[r]ight of eminent domain,” which grants
certificate holders the authority to secure “the necessary right-of-way” for FERC-
approved projects by “the exercise of ... eminent domain in ... district [or state]

court.”
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Il.  Procedural Background

The PennEast Project is a proposed natural gas pipeline extending from
Pennsylvania to New Jersey. After FERC approved the Project and PennEast
exhausted efforts to secure the route through voluntary landowner agreements,
PennEast filed federal-court condemnation actions under Section 7(h). Various
parties, including New Jersey, challenged PennEast’s FERC certificate in the D.C.
Circuit.

In the New Jersey condemnation proceedings, the State asserted interests—
overwhelmingly, non-possessory conservation easements, see N.J. Br. 8—in some
parcels. In district court, New Jersey argued unsuccessfully that the Eleventh
Amendment blocked the condemnation actions because PennEast, not the United
States, was the plaintiff.

On appeal, New Jersey again invoked Eleventh Amendment immunity, but
assured the panel its position would “not . .. [mean] PennEast is out of luck.” N.J.
Br. 24. Sovereign immunity, the State claimed, would “not prevent the United States
from condemning these same property interests . .. and transferring the interests to

PennEast.” Id. And New Jersey asserted that “current federal law” “supplies th[e]
necessary authorization” for such suits. N.J. Reply Br. 20-22. The State
emphatically disclaimed “asking for a veto here, whether as a matter of intent or

consequences”; rather, it was “just suggesting a different entity”—i.e., the federal



Case: 19-1191 Document: 003113381885 Page: 11  Date Filed: 10/22/2019

government—*needs to file the [condemnation] action.” Oral Arg. Rec. at 11:50-
12:07 (June 10, 2019).

The panel ruled in New Jersey’s favor. It concluded the actions could not
proceed unless Congress delegated to PennEast both the federal “eminent domain
power,” and the federal government’s “exemption from Eleventh Amendment
iImmunity”—which the panel viewed as “two separate powers.” Op. 15. While
expressing “deep doubt that the United States can delegate its exemption from state
sovereign immunity to private parties,” it ruled on statutory grounds. Op. 30.
Applying the canon of constitutional avoidance and the rule that Congress’s “intent
to abrogate state sovereign immunity must be unmistakably clear,” the panel
concluded that Section 7(h) does not sufficiently indicate “that Congress intended”
to delegate its sovereign-immunity exemption. Id. at 30-31 (quotation marks
omitted).

“But our holding should not be misunderstood,” the panel cautioned. Op. 34.
“Interstate gas pipelines c[ould] still proceed” under the “work-around” of having
“accountable federal official[s] ... file” condemnation actions. Id. The panel
offered this reassuring view without having solicited or considered the views of
those “accountable federal official[s].”

Ignoring its earlier representations to this Court that it did not seek a “veto,”

New Jersey promptly informed the D.C. Circuit that the panel decision here creates
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“significant uncertainty regarding both the pipeline’s route and ... continued
feasibility,” and “render[s] [the] properties . .. off-limits.” Mot. to Hold Matter in
Abeyance 5-6, Del. Riverkeeper Network v. FERC, No. 18-1128 (D.C. Cir. Sept. 23,
2019). The D.C. Circuit granted abeyance until “post-dispositional proceedings” in
this case conclude, or “other action . .. resolves the obstacle” this Court’s decision
poses. Order, Del. Riverkeeper Network v. FERC, No. 18-1128 (D.C. Cir. Oct. 1,
2019).

PennEast then asked FERC to issue a formal ruling interpreting Section 7(h).
Pet’n for Declaratory Order, PennEast Pipeline Co., FERC Docket No. RP20-41
(Oct. 4, 2019), available at https://elibrary.ferc.gov/idmws/docket search.asp.
Among other things, PennEast invited FERC to confirm that Section 7(h) applies to
state properties and Congress’s delegation of federal eminent domain authority
necessarily brought with it immunity from Eleventh Amendment-based objections.
FERC accepted the filing and set a comment deadline of October 18, 2019,
emphasizing “the significance of the issues presented.” Notice of Pet’n, PennEast

Pipeline Co., FERC Docket No. RP20-41 (Oct. 4, 2019).
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ARGUMENT

l. Rehearing Is Warranted On This Question Of Exceptional National
Importance Because The Panel Decision Jeopardizes FERC’s Orderly
Administration Of The Natural Gas Pipeline Grid.

The panel’s decision was wrong, and will immediately disrupt the planning,
construction, and operation of the Nation’s natural gas pipeline grid—a critical
infrastructure resource on which hundreds of millions of individuals and businesses
rely. The panel candidly acknowledged its “holding may disrupt how the natural
gas industry” has operated “for the past eighty years.” Op. 33-34. The “exceptional
Importance” of the question justifies rehearing. Fed. R. App. P. 35(b)(2)(B).

A. Congress Lawfully Delegated The Federal Government’s Eminent

Domain Authority, Including Its Ability To Condemn State Property In
Court.

The panel reached the wrong result by asking the wrong question. The
principal question here is one of statutory interpretation: Does the NGA'’s delegation
of federal eminent domain authority include a delegation of the federal government’s
ability to bring a lawsuit to condemn state-owned property? The panel instead
focused on what it deemed a distinct question: Whether the Act delegates the federal
government’s immunity from Eleventh Amendment-based objections. See Op. 14,
33. In so doing, the panel missed the crucial point that if Congress conferred the
federal government’s undoubted authority to take state-owned property, it
necessarily delegated the ability to effectuate that authority in court. Because

eminent domain, by definition, is the power to force an exchange of property with a

7
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non-consenting landowner for just compensation, the “two ... powers” the panel
treated as “separate” (Op. 15) are actually inseparable.

1. The NGA Authorizes Certificate Holders To Condemn State-
Owned Lands.

Section 7(h)’s language shows Congress authorized certificate holders to
condemn state-owned lands. Section 7(h) does not provide a free-floating eminent
domain power and then a separate private cause of action to enforce it. Rather, in
one indivisible grant of authority, it provides that any FERC certificate holder “may
... exercise . .. the right of eminent domain in [U.S.] district court” to acquire “the
necessary right-of-way” for the pipeline. 15 U.S.C. 8717f(h). This text makes no
exception based on a property owner’s identity. And the federal government’s
eminent domain authority, which Section 7(h) delegates, likewise makes no
distinction between state and private land. Thus, if “the necessary right-of-way”
crosses properties in which a state holds interests, those properties fall within Section
7(h).

Statutory context, purpose, and history confirm the point. The NGA
originally contained no condemnation power. Project developers had to rely on state
condemnation laws, which proved inadequate. Congress added Section 7(h) to
overcome state-law barriers to construction of federally approved pipelines. See
PennEast Br. 30-32; accord S. Rep. No. 80-429, at 3 (1947). Denying certificate

holders the ability to acquire state-owned property along a FERC-certificated route
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would resurrect the very state veto authority Congress enacted Section 7(h) to
eliminate.

Congress understood Section 7(h) would authorize certificate holders to
condemn state-owned lands. An opponent criticized the legislation for “permit[ting]
the taking of State-owned lands used for State purposes by a private company.”
Amendments to the Natural Gas Act: Hearings on H.R. 2185, H.R. 2235, H.R. 2292,
H.R. 2569, and H.R. 2956 Before the H. Comm. on Interstate and Foreign
Commerce, 80th Cong. 611 (1947) (statement of John M. Crimmins). Committee
members were unmoved by that concern, but no one doubted it was well-founded.
Despite questioning the witness on other issues, see id. at 612-17, the committee
never questioned the bill would grant certificate holders “the power to condemn
property of a State,” id. at 614.

Section 7(h) was modeled after the eminent domain provision in the Federal
Power Act (“FPA”), 16 U.S.C. §814. See S. Rep. No. 80-429, at 1. When Section
7(h) was enacted, the Commission understood that the “right of condemnation
[under the FPA] may be exercised against property owned by the State.” In re Ala.
Power Co., 2 F.P.C. 479,495 & n.24 (1941). Inborrowing language from the FPA—
a statute interpreted in parallel with the NGA, see Arkansas Louisiana Gas Co. v.
Hall, 453 U.S. 571, 577 n.7 (1981)—Congress must have intended for Section 7(h)

to grant similar authority. Conversely, when Congress intends to exempt state-
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owned lands, it says so. See 16 U.S.C. 8814 (exempting land “owned by a State or
political subdivision”); 16 U.S.C. 8824p(e)(1) (same). Section 7(h) includes no such
exception.

Finally, historical practice speaks volumes. For 72 years, certificate holders
have repeatedly condemned state-owned property under Section 7(h), see Op. 33-
34, including in New Jersey. See INGAA Amicus Br. 25-26. The practice went
unchallenged not because dozens of states slept on their rights for decades, but
because when a federal delegee is exercising federal eminent domain authority, there
IS no basis to assert state sovereign immunity.

2. Section 7(h) Delegates The Federal Government’s Eminent
Domain Authority, Which Is Not Subject To State Sovereign
Immunity Objections.

Because Section 7(h) broadly delegates the federal “right of eminent domain,”
it necessarily brings with it the federal government’s ability to exercise that authority
in court without Eleventh Amendment-based objections. It strains credulity to
suggest, as the panel did, that Congress delegated a substantive right to acquire
easements over state land, but left its delegees powerless to vindicate that right
against non-consenting states.

Looking for a separate abrogation of state sovereign immunity was a mistaken

inquiry. Having delegated federal eminent domain authority to be executed in court,

there was no need to provide a separate cause of action or take any additional step.

10
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The panel’s invocation of the constitutional-avoidance canon, see Op. 30-33, and the
clear-statement rule for abrogations of state sovereign immunity, id. at 30, was thus
misplaced. Section 7(h) does not abrogate state sovereign immunity; Congress
delegated its own ability to institute federal-court condemnation actions against
state-owned lands. And the avoidance canon is inapplicable because Congress’s
delegation of federal eminent domain authority raises no “serious [constitutional]
questions,” United States v. Davis, 139 S. Ct. 2319, 2332 n.6 (2019), given (among
other things) that states lack immunity from federal eminent-domain actions, and in
rem condemnation actions “do[] not implicate state sovereignty to nearly the same
degree as other kinds of [lawsuits],” Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356,
378 (2006). See infra Part 1.B. The text should be interpreted under ordinary
statutory-construction principles.
3. Section 7(h) Is Constitutional As Applied To State Property.

The panel’s “doubt” that the federal government could constitutionally
delegate to certificate holders the authority to condemn state-owned property via suit
in federal court, Op. 30, is unwarranted. All agree the “federal government can
exercise [its eminent domain] power to condemn State land in federal court.” Op.
15. And all agree the government can delegate eminent domain authority to private
parties. See Cherokee Nation v. S. Kan. Ry., 135 U.S. 641, 657-68 (1890).

Delegating that federal power necessarily empowers its exercise vis-a-vis state and

11
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private property alike, as any state immunities from the exercise of that federal
power were surrendered in the plan of the Convention.

In concluding otherwise, the panel relied heavily on Blatchford v. Native
Village of Noatak, 501 U.S. 775 (1991). But Blatchford did not address whether the
federal government could delegate its eminent domain authority. Instead, the Court
found “no reason to believe that Congress ever contemplated” that a different
statute—bearing no semblance to Section 7(h)—effected such a delegation of the
federal government’s immunity from Eleventh Amendment objections. Id. at 785-
86. Nor would effectuating the well-established practice of delegating federal
eminent domain power to a limited universe of federally approved delegees invite
the novel, historically unprecedented stratagems for skirting state sovereign
immunity the panel hypothesized. Compare Op. 25 n.15, with infra pp. 14-15
(discussing unique nature of in rem condemnation suits).

B. Sovereign Immunity Does Not Apply To These In Rem Federal
Condemnation Actions.

The in rem nature of NGA eminent domain actions confirms that Congress
constitutionally can, and did, authorize certificate holders to file condemnation
actions against state-owned property in federal court.

In rem jurisdiction “is premised on the res, not on the persona.” Tenn. Student
Assistance Corp. v. Hood, 541 U.S. 440, 450 (2004). Thus, “[t]he effect of a

judgment in [an in rem] case is limited to the property that supports jurisdiction and

12
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does not impose a personal liability on the property owner.” Shaffer v. Heitner, 433
U.S. 186, 199 (1977). In rem jurisdiction therefore “does not implicate States’
sovereignty to nearly the same degree as other kinds of jurisdiction,” Katz, 546 U.S.
at 362, and states enjoy no “baseline rule of . . . total immunity” for “in rem actions.”
Upper Skagit Indian Tribe v. Lundgren, 138 S. Ct. 1649, 1660-61 (2018) (Thomas,
J., dissenting) (citation omitted); accord Regents of Univ. of Minn. v. LSI Corp., 926
F.3d 1327, 1343 (Fed. Cir. 2019) (additional views of Dyk, Wallach, and Hughes,
31).

The reasoning of Tennessee Student Assistance Corp. v. Hood virtually
dictates a ruling in PennEast’s favor. Hood held that “a proceeding initiated by a
debtor to determine the dischargeability of a student loan debt is not a suit against
the State for purposes of the Eleventh Amendment,” obviating any need to decide
whether Congress may “abrogate state sovereign immunity” under the Bankruptcy
Clause. 541 U.S. at 443. In so holding, the Court relied almost exclusively on the
fact that “[t]he discharge of a debt by a bankruptcy courtis. . . anin rem proceeding,”
id. at 447, observing that the Court has long “endorsed individualized determinations
of States’ interests within the federal courts’ in rem jurisdiction,” id. at 450—most
saliently in admiralty, see id. at 446-47, 451. Noting that “[a] debtor does not seek
monetary damages or any affirmative relief from a State by seeking to discharge a

debt,” the Court “s[aw] no reason why the exercise of the federal courts’ in rem

13
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bankruptcy jurisdiction is more threatening to state sovereignty than the exercise of
their in rem admiralty jurisdiction.” Id. at 450-51.

The inapplicability of state sovereign immunity to NGA condemnation
actions by private companies follows a fortiori from Hood. Like “[t]he discharge of
a debt by a bankruptcy court,” Hood, 541 U.S. at 447, a “‘condemnation proceeding
Is ... inrem,” i.e., “not a taking of rights of persons in the ordinary sense but an
appropriation of the land or property itself.” United States v. 6.45 Acres of Land,
409 F.3d 139, 145-46 (3d Cir. 2005) (citations omitted). Like a bankruptcy court, a
condemnation court “is able to provide”—indeed, must provide—full relief “against
the world,” even if some interest-holders do not participate. Hood, 541 U.S. at 447-
49 (citation omitted).

Like a debtor seeking discharge of state-held debts in bankruptcy, a
condemnor of state land “does not seek monetary damages or any affirmative relief
from [the] State.” Hood, 541 U.S. at 450. The condemnor simply seeks title to the
land.! Indeed, unlike bankruptcy proceedings (or in rem admiralty actions),
condemnation actions do not even indirectly threaten “the financial integrity of the
States,” Alden v. Maine, 527 U.S. 706, 750 (1999): the condemnor “must afford the

owner just compensation,” providing a “unique safeguard.” Presley v. City of

1 Under Hood, it is “irrelevant” that PennEast, per Federal Rule of Civil Procedure
71.1, named state entities as defendants. 541 U.S. at 451-54.

14
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Charlottesville, 464 F.3d 480, 489 (4th Cir. 2006). Any differences between this
case and past precedents actually support PennEast, establishing that NGA
condemnation actions are less “threatening to state sovereignty” than the other in
rem proceedings where the Supreme Court has found sovereign immunity
inapplicable.?

The panel dismissed these authorities as limited to the “specialized areas” of
“bankruptcy and admiralty law.” Op. 27. But that rationale repeats, nearly verbatim,
an argument Hood specifically rejected. The Court reasoned it was appropriate to
extend in rem admiralty precedents because “[a]lthough both bankruptcy and
admiralty are specialized areas of the law,” there was “no reason why the exercise
of the federal courts’ in rem bankruptcy jurisdiction is more threatening to state
sovereignty than the exercise of their in rem admiralty jurisdiction.” 541 U.S. at
451. As explained above, jurisdiction over NGA condemnation actions is less
threatening to state sovereignty than in rem bankruptcy and admiralty proceedings.

C. The Question Presented Is Exceptionally Important.

The question’s importance cannot be overstated. This Court has territorial

jurisdiction over one of the Nation’s most prolific natural-gas-producing regions,

2 The panel distinguished the admiralty caselaw on grounds that “[s]tates can assert
their sovereign immunity in in rem admiralty proceedings, when the State possesses
theres.” Op. 27 n.17. But that does not distinguish bankruptcy, nor the many parcels
where New Jersey claims only non-possessory conservation easements.

15
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and numerous FERC-jurisdictional projects are proposed or under development
here. Virtually every significant natural gas pipeline must traverse state-owned
lands, if only to cross navigable waterbodies that crisscross the country and often
form state boundaries. Cf. Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261,
283 (1997). No state could enact a valid statute blocking federal pipelines, and they
should not be able to accomplish the same by invoking sovereign immunity.
Moreover, if sovereign immunity can be invoked to block NGA condemnation
actions, not only will states exercise a veto, but so will individual landowners
through the simple expedient of granting minor property interests to a state. This is
not mere speculation; similar strategies are well-known.® Landowners will disrupt
FERC’s process for reviewing and approving pipeline routes by creating an endless
loop of proposed routes, modifications, and transfers to the state of blocking property
interests.

The panel’s speculation about a “work-around” with federal officials filing
condemnation actions only highlights its failure to solicit FERC’s views. The panel
acknowledged new legislation might be required, Op. 34, and never acknowledged
other typical “[rlequirements” for federal-agency condemnations, e.g.,

“[a]ppropriated funding.” Anatomy of a Condemnation Case, U.S. Dep’t of Justice,

3 See, e.g., Nancy A. McLaughlin, Condemning Open Space: Making Way for
National Interest Electric Transmission Corridors (or Not), 26 Va. Envtl. L.J. 399,
405 (2008).

16
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https://bit.ly/2mNBIOR (last visited Oct. 21, 2019). Neither FERC nor any other
federal agency has the resources to prosecute condemnation actions timely whenever
states assert sovereign immunity. Despite its prior representations in this Court, New
Jersey’s recent filings show that it believes it was handed a veto, not a mere speed-
bump subject to “work-arounds.”

I. At Bare Minimum, The Court Should Invite FERC’s Views.

At minimum, this Court should invite FERC to provide its views. The panel
decision threatens to irrevocably undermine FERC’s ability to review, approve, and
site interstate natural gas pipelines, and to ensure, as Congress directed, the
continued availability of natural gas at reasonable prices.

Yet because FERC was not a party, the panel adjudicated novel questions
about Section 7(h) and raised what it perceived as serious questions about its
constitutionality, without input from the expert agency administering the statute or
the Justice Department. See Myersville Citizens for a Rural Cmty. v. FERC, 783
F.3d 1301, 1315 (D.C. Cir. 2015) (FERC'’s interpretation of NGA receives Chevron
deference); cf. 28 U.S.C. 82403(a) (requiring notification of Attorney General when
constitutionality of federal statute “is drawn in question”). FERC’s authoritative
perspective on these questions would be invaluable, and should be forthcoming
shortly. FERC already formally noticed PennEast’s declaratory-order petition and

set a prompt deadline for comments, emphasizing “the significance of the issues.”

17
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See supra p. 6. This Court should invite FERC to file a brief explaining its views
and whether rehearing is needed. The Supreme Court’s recent grant of two petitions
for certiorari, one by the federal government, underscores the nationwide importance
of pipeline issues. See U.S. Forest Serv. v. Cowpasture River Pres. Ass’n, cert.
granted, No. 18-1584 (U.S. Oct. 4, 2019).

This Court should not invoke constitutional concerns to work a sea change in
70 years of settled NGA practice—undermining a major federal statute FERC has
administered since its inception—without considering the federal government’s

Vviews.

18
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CONCLUSION

The Court should invite FERC to provide its views on the questions presented,

and should grant rehearing en banc.
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JORDAN, Circuit Judge.

The Natural Gas Act (“NGA™), 15 U.S.C. 88 717-717z,
allows private gas companies to exercise the federal
government’s power to take property by eminent domain,
provided certain jurisdictional requirements are met. This
appeal calls on us to decide whether that delegation of power
allows gas companies to hale unconsenting States into federal
court to condemn State property interests.

PennEast Pipeline Company (“PennEast”) is scheduled
to build a pipeline through Pennsylvania and New Jersey. The
company obtained federal approval for the project and
promptly sued pursuant to the NGA to condemn and gain
Immediate access to properties along the pipeline route. Forty-
two of those properties are owned, at least in part, by the State
of New Jersey or various arms of the State. New Jersey sought
dismissal of PennEast’s condemnation suits for lack of
jurisdiction, citing the Eleventh Amendment to the United
States Constitution, and, separately, arguing that PennEast
failed to satisfy the jurisdictional requirements of the NGA.
Broadly speaking, the Eleventh Amendment recognizes that
States enjoy sovereign immunity from suits by private parties
in federal court. New Jersey has not consented to PennEast’s
condemnation suits, so those legal proceedings can go forward
only if they are not barred by the State’s immunity. The
District Court held that they are not barred and granted
PennEast orders of condemnation and preliminary injunctive
relief for immediate access to the properties. New Jersey has
appealed.
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We will vacate because New Jersey’s sovereign
immunity has not been abrogated by the NGA, nor has there
been —as PennEast argues—a delegation of the federal
government’s exemption from the State’s sovereign immunity.
The federal government’s power of eminent domain and its
power to hale sovereign States into federal court are separate
and distinct. In the NGA, Congress has delegated the former.
Whether the federal government can delegate its power to
override a State’s Eleventh Amendment immunity is, however,
another matter entirely. While there is reason to doubt that, we
need not answer that question definitively since, even if a
delegation of that sort could properly be made, nothing in the
text of the NGA suggests that Congress intended the statute to
have such a result. PennEast’s condemnation suits are thus
barred by the State’s Eleventh Amendment immunity. We will
therefore vacate the District Court’s order with respect to New
Jersey’s property interests and remand the matter for the
dismissal of any claims against New Jersey.

l. BACKGROUND

The NGA authorizes private gas companies to acquire
“necessary right[s]-of-way” for their pipelines “by the exercise
of the right of eminent domain[,]” if three conditions are met.
15 U.S.C. 8§ 717f(h).  First, the gas company seeking to
condemn property must have obtained a Certificate of Public
Convenience and Necessity (a “Certificate”) from the Federal
Energy Regulatory Commission (“FERC”). Id. Second, it
must show that it was unable to “acquire [the property] by
contract” or “agree with the owner of property” about the
amount to be paid. 1d. Third and finally, the value of the
property condemned must exceed $3,000. Id.
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In the fall of 2015, PennEast applied for a Certificate for
its proposed 116-mile pipeline running from Luzerne County,
Pennsylvania to Mercer County, New Jersey (the “project”).
After a multi-year review,! FERC granted PennEast’s
application and issued a Certificate for the project, concluding
that, so long as PennEast met certain conditions, “the public
convenience and necessity require[d] approval of PennEast’s
proposal[.]”? (App. at 226.)

! That review unfolded as follows: In February 2015,
FERC published notice in the Federal Register and mailed it
to some 4,300 interested parties. FERC received over 6,000
written comments in response and heard from 250 speakers at
three public meetings. The following summer, FERC issued a
draft Environmental Impact Statement (“EIS”) for the project.
It also published notice in the Federal Register and mailed the
draft EIS to over 4,280 interested parties. In response, FERC
received more than 4,100 letters and heard from 420 (out of
670) attendees at six public meetings.

To address environmental and engineering concerns
raised by the public, PennEast filed 33 route modifications.
FERC then provided notice to newly affected landowners. The
following spring, FERC published a final EIS in the Federal
Register. That final EIS sought to address all substantive
comments on the draft EIS. FERC concluded that nearly all
New Jersey parcels “subject to types of conservation or open
space protective easements will generally retain their
conservation and open space characteristics[.]” (App. at 268.)

2 Multiple parties, including New Jersey, challenged
FERC’s decision in the United States Court of Appeals for the
District of Columbia.  Petition for Review, Delaware
Riverkeeper Network v. FERC, No. 18-1128 (D.C. Cir. filed
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Certificate in hand, PennEast filed verified complaints
in the United States District Court for the District of New
Jersey, asking for orders of condemnation for 131 properties
along the pipeline route, determinations of just compensation
for those properties, and preliminary and permanent injunctive
relief to gain immediate access to and possession of the
properties to begin construction of its pipeline. Forty-two of
the 131 property interests PennEast sought to condemn belong
to New Jersey or arms of the State (collectively, the “State” or
“New Jersey”).® The State holds possessory interests in two of
the properties and non-possessory interests — most often,

May 9, 2018). That petition remains pending. Several
property owners also petitioned FERC for rehearing. Those

petitions were all “rejected, dismissed, or denied[.]” (App. at
31)

3 This appeal was filed on behalf of the State of New
Jersey, the New Jersey Department of Environmental
Protection (“NJDEP”), the State Agriculture Development
Committee (“SADC”), the Delaware & Raritan Canal
Commission (“DRCC”), the New Jersey Department of the
Treasury, the New Jersey Department of Transportation, the
New Jersey Water Supply Authority, and the New Jersey
Motor Vehicle Commission. Itis undisputed that those various
entities are arms of the State, and PennEast does not suggest
that any of those entities should have anything less than
Eleventh Amendment immunity to the same extent as the State
of New Jersey.



Capes ML Dosuneiit GRHGRGIAGE Rage.ly  Daterilkd d)RSHy

easements requiring that the land be preserved for recreational,
conservation, or agricultural use — in the rest.*

After PennEast filed its complaints, the District Court
ordered the affected property owners to show cause why the
Court should not grant the relief sought.> New Jersey filed a

4 New Jersey owns those property interests as part its
attempt to preserve farmland and open space in the State. Cf.
N.J. Const. art. VIII, 8 2 { 6-7 (setting aside tax dollars for
open space and farmland preservation). For decades now, the
State has operated preservation programs aimed at preserving
such land. For example, NJDEP’s “Green Acres” program
authorizes the State to purchase, and help local governments
purchase, land for recreation and conservation. N.J. Stat. Ann.
88 13:8A-1 to -56. New Jersey’s Agriculture Retention and
Development Act also empowers the SADC to preserve
farmland by buying such land in fee simple or by buying
development easements to preserve the land for agricultural
uses. Id. 88 4:1C-11to -48. The State also owns and maintains
easements along the Delaware Canal through DRCC to protect
the State’s water quality and vegetation. Id. 8§ 13:13A-1 to -
15; N.J. Admin. Code § 7:45-9.3.

The State has spent over a billion dollars on its
preservation efforts. As of 2017, New Jersey had “helped to
preserve over 650,000 acres of land[,]” and the “SADC and its
partners had preserved over 2,500 farms and over 200,000
acres of farmland.” (Opening Br. at 6 (citing App. at 94, 108).)

® The defendants include the State, as well as various
townships, property trusts, utility companies, and individual
property owners.
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brief invoking its Eleventh Amendment immunity and arguing
for dismissal of the complaints against it. It also argued that
PennEast had failed to satisfy the jurisdictional requirements
of the NGA by not attempting to contract with the State for its
property interests.

After hearings on the show-cause order,® the District
Court granted PennEast’s application for orders of
condemnation and for preliminary injunctive relief. At the
outset, the Court rejected New Jersey’s assertion of Eleventh
Amendment immunity. It found that “PennEast ha[d] been
vested with the federal government’s eminent domain powers
and stands in the shoes of the sovereign[,]” making Eleventh
Amendment immunity inapplicable. (App. at 33.) The Court
reasoned that, because “the NGA expressly allows ‘any holder
of a certificate of public convenience and necessity’” to
condemn property, PennEast could do so here —even for
property owned by the State. (App. at 33 (quoting 15 U.S.C.
8 717f(h)).)

Next, the Court held that PennEast met the three
requirements of the NGA, entitling it to exercise the federal
government’s eminent domain power. First, it found that
PennEast holds a valid Certificate for the project. Next, it

® The Court held three hearings to accommodate the
large number of defendants involved. Each hearing “generally
proceeded the same way: First, PennEast was permitted to
address the Court, followed by [property owners] represented
by counsel. Next, any property owner in attendance was
permitted to address the Court, giving first priority to any party
who had filed an opposition. PennEast was permitted to
respond.” (App. at 29.)
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concluded that PennEast had been unable to “acquire by
contract, or [was] unable to agree with the owner of property
to the compensation to be paid for” the affected properties.
(App. at 48 (alteration in original) (quoting 15 U.S.C.
8 717f(h)).) On that point, the Court rejected the State’s
contention that PennEast had to negotiate with the holders of
all property interests, including easement holders. In the
District Court’s view, 8 717f(h) refers only to the “owner of
[the] property[,]” meaning the owner of the possessory interest.
(App. at 48 n.49.) Finally, the Court found that the statute’s
property value requirement was satisfied because PennEast had
extended offers exceeding $3,000 for each property. The Court
thus granted PennEast’s request for orders of commendation.

The District Court went on to hold that PennEast had
satisfied the familiar four-factor test for preliminary injunctive
relief. To obtain a preliminary injunction, the movant must
show “1) that there is reasonable probability of success on the
merits, 2) that there will be irreparable harm to the movant in
the absence of relief, 3) that granting the injunction will not
result in greater harm to the nonmoving party, and 4) that the
public interest favors granting the injunction.” Transcon. Gas
Pipe Line Co. v. Conestoga Twp., 907 F.3d 725, 732 (3d Cir.
2018). As to the first factor, the Court said that PennEast had
already effectively succeeded on the merits, given that “the
Court ha[d] found PennEast satisfied the elements of § 717f(h)
and is therefore entitled to condemnation orders.” (App. at 50.)
As to the second factor, the Court found that, without an
injunction, PennEast would suffer irreparable harm in the form
of non-recoupable financial losses and construction delays.
For the third factor, the Court noted that, while it had “carefully
considered a wide range of arguments from Defendants
regarding the harm PennEast’s possession will cause,” the

10
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property owners would not be harmed “by the Court granting
immediate possession” because they would receive just
compensation. (App. at 53, 55.) Lastly, the Court was
persuaded, especially in light of FERC’s conclusion about
public necessity, that the project is in the public interest.
Having found all four factors weighed in favor of granting a
preliminary injunction, the Court ordered that relief.” It then
appointed five individuals to serve as special masters and
condemnation commissioners to determine just compensation
awards.

New Jersey moved for reconsideration of the District
Court’s denial of sovereign immunity and sought a stay of the
District Court’s order to prevent PennEast from taking
immediate possession of the State’s properties. As described
more fully herein, see infra Part I11-B.1., it argued that, based
on the Supreme Court’s decision in Blatchford v. Native
Village of Noatak, 501 U.S. 775 (1991), the United States lacks
the constitutional authority to delegate to private entities like
PennEast the capacity to sue a State. The District Court denied
that motion, concluding that Blatchford does not apply to
condemnation actions brought pursuant to the NGA.

The State timely appealed. It also moved to stay the
District Court’s order pending resolution of this appeal and to
expedite our consideration of the dispute. We granted that

7 In addition to allowing PennEast to take immediate
possession of the properties, the Court ordered that the U.S.
Marshals could investigate, arrest, imprison, or bring to Court
any property owner who violated the Court’s order.

11
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motion in part, preventing construction of the pipeline and
expediting the appeal.

II.  JURISDICTION AND STANDARD OF REVIEW

New Jersey contests jurisdiction in these condemnation
actions, asserting here, as it did in the District Court, its
sovereign immunity. For the reasons that follow, we agree
with it that the District Court lacked subject matter jurisdiction
over the suits insofar as they implicated the State’s property
interests. We, however, have jurisdiction under 28
U.S.C. 81291 to review the denial of New Jersey’s claim of
Eleventh Amendment immunity. Puerto Rico Aqueduct &
Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 147 (1993);
see Cooper v. Se. Pa. Transp. Auth., 548 F.3d 296, 298 (3d Cir.
2008) (“An order denying Eleventh Amendment immunity is
immediately appealable as a final order under the collateral
order doctrine.”). And, pursuantto 28 U.S.C. 8 1292(a)(1), we
have jurisdiction to review the grant of an injunction.

We exercise plenary review over a claim of sovereign
immunity. Karns v. Shanahan, 879 F.3d 504, 512 (3d Cir.
2018). We review the grant of a preliminary injunction for
abuse of discretion but review de novo the legal conclusions
underlying the grant. McNeil Nutritionals, LLC v. Heartland
Sweeteners, LLC, 511 F.3d 350, 357 (3d Cir. 2007).

I1l. DISCUSSION
The Eleventh Amendment declares that:

The Judicial power of the United States shall not
be construed to extend to any suit in law or

12
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equity, commenced or prosecuted against one of
the United States by Citizens of another State, or
by Citizens or Subjects of any Foreign State.

U.S. Const. amend. XI. The States’ immunity from suit in
federal court, however, “neither derives from, nor is limited by,
the terms of the Eleventh Amendment.” Alden v. Maine, 527
U.S. 706, 713 (1999). Rather, that immunity is “a fundamental
aspect of the sovereignty which the States enjoyed before the
ratification of the Constitution, and which they retain
today[.]”® Id. The Eleventh Amendment thus embodies a
“recognition that the States, although a union, maintain certain
attributes of sovereignty, including sovereign immunity.”
Puerto Rico Aqueduct, 506 U.S. at 146.

Because of that immunity, States are not “subject to suit
in federal court unless” they have consented to suit, “either
expressly or in the plan of the convention.”® Blatchford, 501
U.S. at 779 (quoting Port Auth. Trans—Hudson Corp. v.
Feeney, 495 U.S. 299, 310 (1990)). As part of “the ‘plan of the

8 State sovereign immunity “includes both immunity
from suit in federal court and immunity from liability[.]”
Lombardo v. Pa., Dep’t of Pub. Welfare, 540 F.3d 190, 193 (3d
Cir. 2008). Immunity from suit in federal court is known by
the shorthand “Eleventh Amendment immunity.” ld. That is
the only type of State sovereign immunity at issue here.

¥ That immunity extends to agents and instrumentalities
of the State. Regents of the Univ. of Cal. v. Doe, 519 U.S. 425,
429 (1997); Maliandi v. Montclair State Univ., 845 F.3d 77, 83
(3d Cir. 2016).

13
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[Constitutional] convention[,]’” the States consented to suit by
the federal government in federal court. Blatchford, 501 U.S.
at 779-82; see United States v. Texas, 143 U.S. 621, 641-46
(1892); City of Newark v. United States, 254 F.2d 93, 96 (3d
Cir. 1958) (“The consent of states to suits by the United States
is implied as inherent in the federal plan.”). The federal
government thus enjoys an exemption from the power of the
States to fend off suit by virtue of their sovereign immunity, an
exemption that private parties do not generally have.'® Alden,
527 U.S. at 755.

New Jersey asserts that it is entitled to sovereign
immunity from these condemnation suits. It argues that the
federal government cannot delegate its exemption from state
sovereign immunity to private parties like PennEast and that,
even if it could, the NGA is not a clear and unequivocal
delegation of that exemption. PennEast disagrees. The
company argues that a delegation of the federal government’s
eminent domain power under the NGA necessarily includes the
ability to sue the States and that concluding otherwise would
frustrate the fundamental purpose of the NGA to facilitate
interstate pipelines.

A

10 Citizens can, however, file suit against a State’s
officers where the litigation seeks only prospective injunctive
relief based on an ongoing constitutional violation. Will v.
Mich. Dep’t of State Police, 491 U.S. 58, 70-71 (1989); Ex
parte Young, 209 U.S. 123 (1908). No one suggests that that
doctrine of Ex parte Young is applicable here.
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In view of PennEast’s argument, it is essential at the
outset to distinguish between the two powers at issue here: the
federal government’s eminent domain power and its exemption
from Eleventh Amendment immunity. Eminent domain is the
power of a sovereign to condemn property for its own use.
Kohl v. United States, 91 U.S. 367, 371, 373-74 (1875). The
federal government can exercise that power to condemn State
land in federal court. United States v. Carmack, 329 U.S. 230,
240 (1946). But its ability to do so is not due simply to “the
supreme sovereign’s right to condemn state land. Rather, it is
because the federal government enjoys a special exemption
from the Eleventh Amendment.” Sabine Pipe Line, LLC v.
Orange Cty., Tex., 327 F.R.D. 131, 140 (E.D. Tex. 2017).
Thus, the federal government’s ability to condemn State land
—what PennEast contends it is entitled to do by being vested
with the federal government’s eminent domain power — is, in
fact, the function of two separate powers: the government’s
eminent domain power and its exemption from Eleventh
Amendment immunity. A delegation of the former must not
be confused for, or conflated with, a delegation of the latter. A
private party is not endowed with all the rights of the United
States by virtue of a delegation of the government’s power of
eminent domain.

PennEast tries to ignore that distinction, arguing that
Congress intended for private gas companies to which the
federal government’s eminent domain power has been
delegated under the NGA to be able to condemn State property.
Focusing on Congress’s intent to enable gas companies to build
interstate gas pipelines, PennEast fails to adequately grapple
with the constitutional impediment to allowing a private
business to condemn State land: namely, Eleventh Amendment
Immunity.
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That failure is a consequence of the easier road
PennEast chooses, namely citing the NGA and asserting, in
effect, that Congress must have meant for pipeline construction
to go forward, regardless of the Eleventh Amendment. That
approach has the advantage of avoiding the difficulty of facing
up to what the law requires to overcome Eleventh Amendment
immunity. As discussed below, see infra Part I11-B.3,,
Congress cannot abrogate state sovereign immunity under the
Commerce Clause, Seminole Tribe of Fla. v. Florida, 517 U.S.
44,59, 72-73 (1996), and because Congress enacted the NGA
pursuant to that Clause, the statute cannot be a valid
congressional abrogation of sovereign immunity. To maintain
these suits, then, PennEast had to offer a different answer for
why its suits do not offend New Jersey’s sovereign immunity.
But, as just noted, the only reason it gives —an argument of
implied delegation of the federal government’s Eleventh
Amendment exemption under the NGA — ignores rather than
confronts the distinction between the federal government’s
eminent domain power and its exemption from Eleventh
Amendment immunity. Unfortunately for PennEast, that
distinction is essential, and there are powerful reasons to doubt
the delegability of the federal government’s exemption from
Eleventh Amendment immunity.

B

Three reasons prompt our doubt that the United States
can delegate that exemption to private parties. First, there is
simply no support in the caselaw for PennEast’s “delegation”
theory of sovereign immunity. Second, fundamental
differences between suits brought by accountable federal
agents and those brought by private parties militate against
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concluding that the federal government can delegate to private
parties its ability to sue the States. Finally, endorsing the
delegation theory would undermine the careful limits
established by the Supreme Court on the abrogation of State
sovereign immunity.

1

Looking in more detail at the caselaw, it lends no
credence to the notion that the United States can delegate the
federal government’s exemption from state sovereign
immunity. In Blatchford, the Supreme Court dealt with this
issue. In that case, Native American tribes sued an Alaskan
official for money allegedly owed to them under a state
revenue-sharing statute. Blatchford, 501 U.S. at 777-78.
Relevant here, the tribes argued that their suit did not offend
state sovereign immunity because Congress had delegated to
the tribes the federal government’s ability to sue the States. See
id. at 783 (explaining the tribes’ assertion that, in passing
28 U.S.C. § 1362, which grants district courts jurisdiction over
suits brought by Indian tribes arising under federal law,
Congress had “delegate[d]” the federal government’s authority
to sue on behalf of Indian tribes “back to [the] tribes
themselves”).

The Court rejected that argument, expressing its
“doubt ... that sovereign exemption can be delegated—even if
one limits the permissibility of delegation ... to persons on
whose behalf the United States itself might sue.” 1d. at 785.
The Court explained why: “[t]he consent, ‘inherent in the
convention,’ to suit by the United States—at the instance and
under the control of responsible federal officers—is not
consent to suit by anyone whom the United States might

17
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select[.]” Id. The delegation theory, the Court explained, was
nothing more than “a creature of [the tribes’] own invention.”

Id. at 786.

PennEast would have us dismiss Blatchford as “so
distinguishable” as to be “useless by analogy.” (Answering Br.
at 41.) As PennEast sees it, the statute at issue in Blatchford
was a jurisdictional statute that did not confer any substantive
rights on the tribes, while the NGA confers the substantive
power of eminent domain on private parties. But the Supreme
Court’s statements in Blatchford had nothing to do with the
jurisdictional nature of the statute at issue and everything to do
with the Court’s deep doubt about the “delegation” theory
itself.

Courts of Appeals have been similarly skeptical that the
federal government can delegate to private parties its
exemption from state sovereign immunity — even when the
private party seeks to assert the interests of the United States,
rather than the party’s own. The D.C. Circuit’s decision in U.S.
ex rel. Long v. SCS Business & Technical Institute, Inc., 173
F.3d 870 (D.C. Cir. 1999), is a case in point. There, the court
stated that “permitting a qui tam relator to sue a state in federal
court based on the government’s exemption from the Eleventh
Amendment bar involves just the kind of delegation that
Blatchford so plainly questioned.” 1d. at 882. That conclusion
accords with others from our sister circuits. See United States
ex rel. Foulds v. Tex. Tech Univ., 171 F.3d 279, 294 (5th Cir.
1999) (holding, in the qui tam context, that “the United States
cannot delegate to non-designated, private individuals its
sovereign ability to evade the prohibitions of the Eleventh
Amendment”); see also Jachetta v. United States, 653 F.3d
898, 912 (9th Cir. 2011) (rejecting argument that the federal
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government could authorize a private plaintiff to sue on its
behalf as “unpersuasive” based on Blatchford). But cf. United
States ex rel. Milam v. Univ. of Tex. M.D. Anderson Cancer
Ctr., 961 F.2d 46, 50 (4th Cir. 1992) (concluding that “the
United States is the real party in interest” in qui tam suits and
therefore such suits are not barred by the States’ Eleventh
Amendment immunity).

While the Supreme Court and federal Courts of Appeals
have not addressed the precise issue that we have
here — whether condemnation actions under the NGA are
barred by Eleventh Amendment immunity — the one reported
district court decision to do so held that Eleventh Amendment
immunity is indeed a bar. In Sabine Pipe Line, LLC v. Orange,
County, Texas, the pipeline company plaintiff argued that,
because the federal government could exercise its eminent
domain power to condemn State property, there was “no reason
to treat a delegation of the same authority any differently.” 327
F.R.D. at 139. The court disagreed. It explained that, like
PennEast’s arguments, the plaintiff’s “theory of the case
erroneously assumes that by delegating one power [, that of
eminent domain], the government necessarily also delegated
the other [, the ability to sue the States].” Id. at 140. The court
was careful not to conflate the two powers and, based on
Blatchford, concluded that “a private party does not become
the sovereign such that it enjoys all the rights held by the
United States by virtue of Congress’s delegation of eminent
domain powers.” Id. at 141.”%1 |d.

11 PennEast is, of course, at pains to distinguish Sabine.
It notes that the property at issue in Sabine had been privately
owned at the time of the project’s approval and only later
transferred to the State of Texas. Thus, it argues, FERC’s
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We are in full agreement. Quite simply, there is no
authority for PennEast’s delegation theory of sovereign
immunity. Indeed, the caselaw strongly suggests that New
Jersey is correct that the federal government cannot delegate to
private parties its exemption from state sovereign immunity.

2

Non-delegability makes sense, since there are
meaningful differences between suits brought by the United
States, an accountable sovereign, and suits by private citizens.
Blatchford, 501 U.S. at 785. Suits brought by the United States
are “commenced and prosecuted ... by those who are entrusted
with the constitutional duty to ‘take Care that the Laws be
faithfully executed[.]’” Alden, 527 U.S. at 755 (quoting U.S.
Const., art. Il, 8 3). Private parties face no similar obligation.
Nor are they accountable in the way federal officials are. See
Id. at 756 (“Suits brought by the United States itself require the
exercise of political responsibility for each suit prosecuted
against a State, a control which is absent from a broad
delegation to private persons to sue nonconsenting States.”).

Those considerations are clearly in play in the eminent
domain context. There, the condemning party controls the

predecessor was not aware that it was approving a project that
implicated State-owned land and that the State opposed.
Moreover, it asserts, the Sabine court did not consider the
arguments pressed here. But those arguments are unresponsive
to the fundamental concern: whether the federal government
can delegate its immunity exemption at all.
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timing of the condemnation actions, decides whether to seek
immediate access to the land, and maintains control over the
action through the just compensation phase, determining
whether to settle and at what price. The incentives for the
United States, a sovereign that acts under a duty to take care
that the laws be faithfully executed and is accountable to the
populace, may be very different than those faced by a private,
for-profit entity like PennEast, especially in dealing with a
sovereign State. In other words, the identity of the party filing
the condemnation action is not insignificant.

3

There is, however, a way that Congress can subject the
States to suits by private parties. It can abrogate the sovereign
immunity of the States. The Supreme Court “ha[s] stressed,
however, that abrogation of sovereign immunity upsets the
fundamental constitutional balance between the Federal
Government and the States, placing a considerable strain on the
principles of federalism that inform Eleventh Amendment
doctrine[.]” Dellmuth v. Muth, 491 U.S. 223, 227 (1989)
(alterations, internal quotation marks, and citations omitted).
Accordingly, the Court has held that Congress can abrogate the
sovereign immunity of the States “only by making its intention
[to do so] unmistakably clear in the language of the statute in
question.’? Id. at 228 (quoting Atascadero State Hosp. V.

12 The same kind of clarity is demanded for waivers of
sovereign immunity. See Atascadero State Hosp. v. Scanlon,
473 U.S. 234, 238 n.1 (1985) (“[W]e require an unequivocal
indication that the State intends to consent to federal
jurisdiction that otherwise would be barred by the Eleventh
Amendment. Aswe said in Edelman v. Jordan, ‘[c]onstructive
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Scanlon, 473 U.S. 234, 242 (1985)). “Unmistakable” clarity is
a high bar, and one that must be cleared without resort to
nontextual arguments. See Atascadero, 473 U.S. at 246 (“A
general authorization for suit in federal court is not the kind of
unequivocal statutory language sufficient to abrogate the
Eleventh Amendment. When Congress chooses to subject the
States to federal jurisdiction, it must do so specifically.”); see
also Dellmuth, 491 U.S. at 230 (“If Congress’ intention is
‘unmistakably clear in the language of the statute,” recourse to
legislative history will be unnecessary; if Congress’ intention
Is not unmistakably clear, recourse to legislative history will be
futile, because by definition the rule of Atascadero will not be
met.”).

Moreover, Congress may abrogate state sovereign
immunity only pursuant to a valid exercise of federal power.
Seminole Tribe, 517 U.S. at 59. Particularly relevant here,
Congress cannot abrogate sovereign immunity under its
Commerce Clause powers. Id. at 59, 72-73. Instead, the
Supreme Court has recognized that Congress can abrogate
sovereign immunity only when it acts pursuant to 8 5 of the
Fourteenth Amendment.'® See Fitzpatrick v. Bitzer, 427 U.S.

consent is not a doctrine commonly associated with the
surrender of constitutional rights, and we see no place for it
here.”” (second alteration in original) (citation omitted)),
superseded in other respects by Rehabilitation Act
Amendments, 42 U.S.C. § 2000d-7.

13 For a relatively short period of time, the Supreme
Court held that Congress could abrogate state sovereign
immunity pursuant to the Commerce Clause. Pennsylvania v.
Union Gas Co. 491 U.S. 1, 13-15 (1989). But that decision
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445, 456 (1976) (holding that Congress can abrogate state
sovereign immunity pursuant to § 5); cf. Cent. Va. Cmty. Coll.
v. Katz, 546 U.S. 356, 362 (2006) (declining to decide whether
Congress can abrogate state sovereign immunity pursuant to
the Bankruptcy Clause of the Constitution).

What we take from those rules is that state sovereign
immunity goes to the core of our national government’s
constitutional design and therefore must be carefully guarded.
Yet accepting PennEast’s delegation theory would
dramatically undermine the careful limits the Supreme Court
has placed on abrogation. Indeed, “[t]o assume that the United
States possesses plenary power to do what it will with its
Eleventh Amendment exemption [by delegation] is to
acknowledge that Congress can make an end-run around the
limits that that Amendment imposes on its legislative choices.”
SCS Bus., 173 F.3d at 883. We are loath to endorse a never-
before-recognized doctrine that would produce such a result.

4

None of PennEast’s arguments for the delegability of
the Eleventh Amendment exception are persuasive. PennEast
contends that “[t]here simply is no interference with state
sovereignty when the United States itself has found that an
interstate infrastructure project is both necessary and in the
public’s interest™* and that New Jersey “faces no real ‘harm’

was overruled. Seminole Tribe, 517 U.S. at 66; see also infra
note 20.

14 In support of that proposition, PennEast relies on
Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508
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... given FERC’s plenary oversight over pipeline projects
and their respective routes.” (Answering Br. at 18-19.) And,
the company says, if the State is aggrieved, it “has recourse
against the federal government” by way of challenging
FERC’s decision to grant the Certificate. (Answering Br. at
22.) Those arguments miss the point. This case is not about
whether the States have a chance to register their dissent or
concerns about pipeline plans. It is about whether the federal
government can delegate its ability to hale fellow sovereigns
into federal court and force the States to respond. It is the
“indignity of subjecting a State to the coercive process of
judicial tribunals at the instance of private parties” that New

(1941). There, according to PennEast, the Supreme Court held
there was no Eleventh Amendment bar to a private party
condemning State land because the dam project at issue had
been authorized by Congress and so “there was ‘no
interference with the sovereignty of the state.”” The same
reasoning applies here, it asserts, because the NGA authorizes
PennEast to condemn property that FERC has found necessary
to complete a project that is in the public interest.

That misreads Guy. In Guy, the State of Oklahoma sued
to enjoin the construction of a congressionally authorized dam,
as well as related condemnations. Id. at 511. While the
respondents were private entities, federal government
attorneys had instituted the condemnation actions. Id. at 511
n.2. And the United States, not the dam company, was going
to “acquire title to the inundated land.” Id. at 511. So while it
Is true that Oklahoma argued the dam would be a “‘direct
invasion and destruction’ of the sovereign and proprietary
rights of Oklahoma[,]” id. at 512, that was not because the State
was being sued by private parties.
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Jersey seeks to avoid. Puerto Rico Aqueduct, 506 U.S. at 146
(citation omitted). FERC'’s blessing of the project does not
speak to that problem in any way.*®

In the same vein, PennEast cites qui tam suits under the
False Claims Act (“FCA”), 31 U.S.C. 88 3729-3733,%% as
proof “that the federal government can delegate its authority to
sue” the States, provided the parties act on the government’s
behalf and under its control, as PennEast says is the case here.

15 Again, adopting PennEast’s position that federal
agency involvement is enough to conclude that the United
States has delegated its ability to sue the States to a private
entity would fundamentally erode the Eleventh Amendment
and the rules regarding abrogation. If PennEast were correct,
Congress could simply amend a statute pursuant to its
Commerce Clause powers, give an agency some review
responsibility, and thereby skirt any limit on Congress’s ability
to abrogate state sovereign immunity.

16 The FCA authorizes private plaintiffs to sue “for the
person and for the United States Government” against the
alleged false claimant, “in the name of the Government.” 31
U.S.C. 8 3730(b)(1). The FCA places several conditions on
those suits. Before suing, the private plaintiff must first notify
the federal government and allow it to intervene.
Id. 88 3730(b)(2), (4). The government can then decide
whether to pursue the claim itself or leave it to the individual
to pursue on behalf of and in the name of the government.
Id. § 3730(b)(4). At that point, the government can intervene
in the suit only for “good cause.” 1d. § 3730(c)(3). But the
private plaintiff also cannot dismiss the suit without the
consent of the government. Id. § 3730(b)(1).
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(Answering Br. at 36.) We disagree. To begin with, there is a
split of authority on whether qui tam suits against States are
barred by the Eleventh Amendment. Compare, e.g., United
States ex rel. Milam, 961 F.2d at 50 (allowing qui tam suits to
proceed based on that court’s view that the United States was
the “real party in interest”), with United States ex rel. Foulds,
171 F.3d at 289, 292-94 (concluding that qui tam suits are
barred by the Eleventh Amendment, based on Blatchford).
While we take no position on that question now, even the cases
upholding qui tam suits are of little help to PennEast. As New
Jersey highlights, courts upheld suits under the FCA because
the suits are brought “in the name of the Government” based
on “false claims submitted to the government”; the federal
government receives most of any amount recovered; it can
intervene in the suit after it has begun; and the case cannot be
settled or voluntarily dismissed without the government’s
consent. United States ex rel. Milam, 961 F.2d at 48-49
(citations omitted). None of that is true here: PennEast filed
suit in its own name; PennEast will gain title to the land; there
IS no special statutory mechanism for the federal government
to intervene in NGA condemnation actions; and PennEast
maintains sole control over the suits. Most importantly, while
the Supreme Court has “express[ed] no view on the question
whether an action in federal court by a qui tam relator against
a State would run afoul of the Eleventh Amendment,” it has
noted “there is ‘a serious doubt’ on that score.” Vt. Agency of
Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765, 787
(2000) (quoting Ashwander v. TVA, 297 U.S. 288, 348 (1936)
(Brandeis, J., concurring)). Accordingly, the attempted
analogy to qui tam suits falls far short of supporting PennEast’s
broad delegation theory.
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PennEast is also incorrect that New Jersey’s sovereign
immunity simply “does not apply” in condemnation actions
because they are in rem proceedings. (Answering Br. at 48.)
The cases PennEast cites are confined — by their terms — to the
specialized areas of bankruptcy and admiralty law. See Tenn.
Student Assistance Corp. v. Hood, 541 U.S. 440, 445, 450
(2004) (concluding “a bankruptcy court’s discharge of a
student loan debt does not implicate a State’s Eleventh
Amendment immunity” because “the bankruptcy court’s
jurisdiction is premised on the res, not on the persona”);
California v. Deep Sea Res., 523 U.S. 491, 506 (1998)
(“Although the Eleventh Amendment bars federal jurisdiction
over general title disputes relating to state property interests, it
does not necessarily follow that it applies to in rem admiralty
actions, or that in such actions, federal courts may not exercise
jurisdiction over property that the State does not actually
possess.” (emphases added)).!” In contrast, the Supreme Court
has made clear that the general rule is “[a] federal court cannot
summon a State before it in a private action seeking to divest

17 Moreover, States can assert their sovereign immunity
in in rem admiralty proceedings, when the State possesses the
res. See Aqua Log, Inc. v. Georgia, 594 F.3d 1330, 1334 (11th
Cir. 2010) (“In Deep Sea Research, the Supreme Court
reaffirmed the vitality of a series of cases dating back to the
nineteenth century that hold a government can assert sovereign
Immunity in an in rem admiralty proceeding only when it is in
possession of the res.”). Here, of course, New Jersey possesses
the property interests PennEast is seeking to condemn, so
PennEast’s argument is wholly unsupported.
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the State of a property interest.”*® Idaho v. Coeur d’Alene
Tribe of Idaho, 521 U.S. 261, 289 (1997) (O’Connor, J.,
concurring).  And the Supreme Court has consistently
recognized that sovereigns can assert their immunity in in rem
proceedings in which they own property. Cf. Minnesota v.
United States, 305 U.S. 382, 386-87 (1939); see also Fla. Dep 't
of State v. Treasure Salvors, Inc., 458 U.S. 670, 699 (1982)

18 PennEast argues that Coeur d’Alene, in which the
Supreme Court held that a tribe’s suit was barred by Eleventh
Amendment immunity, does not show New Jersey is entitled
to sovereign immunity because, in Coeur d’Alene, a state
forum was available, the tribe was effectively seeking a
“determination that the lands in question are not even within
the regulatory jurisdiction of the State[,]” and submerged lands
were at issue, a “unique” type of property under the law.
(Answering Br. at 39 (quoting Coeur d’Alene, 521 U.S. at 282-
83).) But those facts were only important for determining
whether the tribe could bring suit pursuant to Ex parte Young,
209 U.S. at 155-56, which allows suits against state officials
for injunctive relief. Coeur d’Alene, 521 U.S. at 281-83. The
facts PennEast relies on had nothing to do with the general rule
that the Eleventh Amendment applies when a State’s property
Is at issue. See Coeur d’Alene, 521 U.S. at 281-82 (“It is
common ground between the parties ... that the Tribe could not
maintain a quiet title suit against Idaho in federal court, absent
the State’s consent. The Eleventh Amendment would bar it.);
id. at 289 (“The Tribe could not maintain a quiet title action in
federal court without the State’s consent, and for good reason:
A federal court cannot summon a State before it in a private
action seeking to divest the State of a property interest.”
(O’Connor, J., concurring)).
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(plurality). New Jersey’s sovereign immunity remains very
much a concern in these in rem proceedings.®

19 The only support for PennEast’s position is Islander
East Pipeline Co. v. Algonquin Gas Transmission Co., 102
FERC { 61054 (Jan. 17, 2003). In that final order, FERC
concluded that the Eleventh Amendment “has no significance”
for condemnation actions under the NGA because those suits
are not “suit[s] in law or equity” against a State. Id. { 61132,
FERC’s conclusion is an outlier and one that was reached with
little, if any, analysis. More importantly, it is flatly wrong.
FERC did not deign to explain what type of suit a
condemnation action under the NGA is, if not a suit at law or
equity. And the drafters of the Eleventh Amendment
evidentially meant that term to be all-encompassing. See
Alden, 527 U.S. at 721 (“Each House spent but a single day
discussing the [Eleventh] Amendment, and the vote in each
House was close to unanimous. All attempts to weaken the
Amendment were defeated.” (citations omitted)); see also id.
at 722 (“The text and history of the Eleventh Amendment also
suggest that Congress acted not to change but to restore the
original constitutional design. Although earlier drafts of the
Amendment had been phrased as express limits on the judicial
power granted in Article 111, the adopted text addressed the
proper interpretation of that provision of the original
Constitution[.]” (citations omitted)). In any event,
condemnation suits have historically been understood as suits
in law. See City of Monterey v. Del Monte Dunes at Monterey,
Ltd., 526 U.S. 687, 710 (1999) (“Just compensation [for a
taking] ... differs from equitable restitution.... As its name
suggests, ... just compensation is, like ordinary money
damages, a compensatory remedy.”); Kohl, 91 U.S. at 376
(“The right of eminent domain always was a right at common
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C

Like the Supreme Court, our sister circuits, and the
district court in Sabine, we are thus left in deep doubt that the
United States can delegate its exemption from state sovereign
immunity to private parties. But we need not definitively
resolve that question today because, even accepting the
“strange notion” that the federal government can delegate its
exemption from Eleventh Amendment immunity, Blatchford,
501 U.S. at 786, nothing in the NGA indicates that Congress
intended to do so. “As a first inquiry, we must avoid deciding
a constitutional question if the case may be disposed of on
some other basis.” Doe v. Pa. Bd. of Prob. & Parole, 513 F.3d
95, 102 (3d Cir. 2008).

Recall that congressional intent to abrogate state
sovereign immunity must be “unmistakably clear in the
language of the statute.” Blatchford, 501 U.S. at 786 (citation
omitted); see also United States v. Carmack, 329 U.S. 230, 243
n.13 (1946) (explaining that statutes granting eminent domain
power to non-governmental actors “do not include sovereign
powers greater than those expressed or necessarily implied,
especially against others exercising equal or greater public
powers” and that “[i]n such cases the absence of an express
grant of superiority over conflicting public uses reflects an
absence of such superiority”). If delegation were a possibility,
one would think some similar clarity would be in order. But
the NGA does not even mention the Eleventh Amendment or
state sovereign immunity. Nor does it reference “delegating”
the federal government’s ability to sue the States. It does not

law.”). We are therefore unpersuaded by FERC’s decision and
owe it no deference.
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refer to the States at all. If Congress had intended to delegate
the federal government’s exemption from sovereign immunity,
it would certainly have spoken much more clearly. Cf.
Dellmuth, 491 U.S. at 232 (rejecting the argument that a
statute’s frequent references to the States were clear enough to
abrogate sovereign immunity); Guerrero-Sanchez v. Warden
York Cty. Prison, 905 F.3d 208, 223 (3d Cir. 2018) (explaining
courts must “assume that Congress does not intend to pass
unconstitutional laws” given the ‘“cardinal principle of
statutory interpretation that when an Act of Congress raises a
serious doubt as to its constitutionality, courts will first
ascertain whether a construction of the statute is fairly possible
by which the question may be avoided” (citation and
alterations omitted)). And while the NGA confers jurisdiction
where the amount in controversy exceeds $3,000, “it would be
quite a leap” to infer from that “grant of jurisdiction the
delegation of the federal government’s exemption from the
Eleventh Amendment.” Sabine, 327 F.R.D. at 141. In short,
nothing in the text of the statute even “remotely impl[ies]
delegation[.]” Blatchford, 501 U.S. at 786.

Despite that, PennEast contends that, because the NGA
does not differentiate between privately held and State-owned
property, Congress intended to make all property subject to a
Certificate-holder’s right of eminent domain. The company
also argues that the NGA is best understood in light of its
legislative history and purpose, as well as by comparing the
NGA to two other condemnation statues, both of which include
explicit carve-outs for property owned by States. Whatever the
force of those arguments — and it is slight, at best?° — it does not

20 As for the legislative history, it demonstrates that
Congress intended to give gas companies the federal eminent
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domain power. See S. Rep. No. 80-429, at 2-3 (1947)
(discussing need to grant natural gas companies the right of
eminent domain to ensure the construction of interstate
pipelines). But it says nothing about Congress’s intent to allow
suits against the States.

And, as one of the amici, the Niskanen Center, argues,
the history of Eleventh Amendment jurisprudence explains the
difference in language between the NGA and the two statutes
PennEast cites, the Federal Power Act (“FPA”), 16
U.S.C. § 791a et seq., and the statute authorizing Amtrak to
exercise eminent domain over property necessary to build rail
lines, 49 U.S.C. §24311(a) (the “Amtrak Act”). When
Congress passed the NGA and 15 U.S.C. § 717f(h), in 1938
and 1947, respectively, Congress “was legislating under the
consensus that it could not abrogate states’ Eleventh
Amendment immunity pursuant to the Commerce Clause][.]”
(Niskanen Br. at 14.) Because of that, there was no reason to
include a carve-out for State-owned property. See Union Gas,
491 U.S. at 35 (Scalia, J., concurring in part and dissenting in
part) (“It is impossible to say how many extant statutes would
have included an explicit preclusion of suits against States if it
had not been thought that such suits were automatically
barred.”).

Then came Union Gas, which permitted Congress to
abrogate state sovereign immunity pursuant to its Commerce
powers. Id. at 23 (plurality opinion). Seven years later,
however, in Seminole Tribe, the Supreme Court overruled
Union Gas and affirmed that Congress can only abrogate state
sovereign immunity pursuant to the Fourteenth Amendment.
Seminole Tribe, 517 U.S. at 65-66.

The FPA and Amtrak Act, however, “were enacted or
amended during [the] eight-year period” between Union Gas
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change the text of the statute. In the absence of any indication
in the text of the statute that Congress intended to delegate the
federal government’s exemption from state sovereign
Immunity to private gas companies, we will not assume or infer
such an intent. That is to say, we will not assume that Congress
intended — by its silence —to upend a fundamental aspect of
our constitutional design. Cf. Kingv. Burwell, 135 S. Ct. 2480,
2494 (2018) (rejecting a proposed interpretation of a statutory
scheme because “[i]t is implausible that Congress meant the
Act to operate in this manner”); Guerrero-Sanchez, 905 F.3d
at 223 (explaining doctrine of constitutional avoidance).
Accordingly, we hold that the NGA does not constitute a
delegation to private parties of the federal government’s
exemption from Eleventh Amendment immunity.?

D

PennEast warns that our holding today will give States
unconstrained veto power over interstate pipelines, causing the
industry and interstate gas pipelines to grind to a halt — the
precise outcome Congress sought to avoid in enacting the
NGA. We are not insensitive to those concerns and recognize
that our holding may disrupt how the natural gas industry,

and Seminole Tribe, a time during which Congress was careful
to address state sovereign immunity when drafting legislation.
(Reply Br. at 12.) Given that context, the lack of similar
language in the NGA is not as persuasive of PennEast’s point
as the company would like.

21 Because we hold that New Jersey is entitled to

Eleventh Amendment immunity from these suits, we need not
address the State’s alternative arguments.
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which has used the NGA to construct interstate pipelines over
State-owned land for the past eighty years, operates.

But our holding should not be misunderstood. Interstate
gas pipelines can still proceed. New Jersey is in effect asking
for an accountable federal official to file the necessary
condemnation actions and then transfer the property to the
natural gas company. Cf. Kelo v. City of New London, 545 U.S.
469, 480 (2005) (discussing how broadly the Supreme Court
has defined “public purpose” under the Takings Clause).
Whether, from a policy standpoint, that is or is not the best
solution to the practical problem PennEast points to is not our
call to make. We simply note that there is a work-around.

PennEast protests that, because the NGA does not
provide for FERC or the federal government to condemn the
necessary properties, the federal government cannot do so. But
one has to have a power to be able to delegate it, so it seems
odd to say that the federal government lacks the power to
condemn state property for the construction and operation of
interstate gas pipelines under the NGA. In any event, even if
the federal government needs a different statutory
authorization to condemn property for pipelines, that is an
issue for Congress, not a reason to disregard sovereign
immunity. To be sure, such a change would alter how the
natural gas industry has operated for some time. But that is
what the Eleventh Amendment demands.

IV. CONCLUSION
Accordingly, we will vacate the District Court’s order

insofar as it condemns New Jersey’s property interests and
grants preliminary injunctive relief with respect to those
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interests, and we will remand for dismissal of claims against
the State.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

Nos. 19-1191 thru 19-1232

Inre: PENNEAST PIPELINE COMPANY, LLC

STATE OF NEW JERSEY; NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION; NEW JERSEY STATE
AGRICULTURE DEVELOPMENT COMMITTEE; DELAWARE & RARITAN
CANAL COMMISSION; NEW JERSEY WATER SUPPLY AUTHORITY;
NEW JERSEY DEPARTMENT OF TRANSPORTATION; NEW
JERSEY DEPARTMENT OF THE TREASURY; NEW
JERSEY MOTOR VEHICLE COMMISSION,

Appellants

On Appeal from the United States District Court
for the District of New Jersey
(D.C. Nos. 3-18-cv-01597, 3-18-cv-01603, 3-18-cv-01638, 3-18-cv-01643,
3-18-cv-01668, 3-18-cv-01669, 3-18-cv-01670 3-18-cv-01672, 3-18-cv-01673,
3-18-cv-01682, 3-18-cv-01684, 3-18-cv-01689, 3-18-cv-001699, 3-18-cv-01701,
3-18-cv-01709, 3-18-c-01721, 3-18-cv-01743, 3-18-cv-01754, 3-18-cv-01756,
3-18-cv-01774, 3-18-cv-01778, 3-18-cv-01801, 3-18-cv-01806,
3-18-cv-01845, 3-18-cv-01851, 3-18-cv-01855, 3-18-cv-01859, 3-18-cv-01863,
3-18-cv-01869, 3-18-cv-01874, 3-18-cv-01896, 3-18-cv-01905, 3-18-cv-01938,
3-18-cv-01942, 3-18-cv-01973, 3-18-cv-01974, 3-18-cv-01976, 3-18-cv-01990,
3-18-cv-01995, 3-18-cv-02001, 3-18-cv-02003 and 3-18-cv-02014)
District Judge: Hon. Brian R. Martinotti

Argued
June 10, 2019

Before: JORDAN, BIBAS, and NYGAARD, Circuit Judges.
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JUDGMENT

This cause came to be considered on the record from the United States District Court
for the District of New Jersey and was argued on June 10, 2019. On consideration whereof,

It is now hereby ORDERED and ADJUDGED that the Order of the District Court
signed on December 14, 2018, is hereby VACATED to the extent that it condemned
property interests owned by the Appellants and granted preliminary injunctive relief with
respect to those property interests, and the matter is REMANDED for dismissal of claims
against the Appellants. All of the above in accordance with the opinion of this Court. The
parties to bear their own costs.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk of the Court

DATED: September 10, 2019
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District Court Case Numbers: 3-18-cv-01597, 3-18-cv-01603, 3-18-cv-01638, 3-18-cv-01643,
3-18-cv-01668, 3-18-cv-01669, 3-18-cv-01670 3-18-cv-01672, 3-18-cv-01673,
3-18-cv-01682, 3-18-cv-01684, 3-18-cv-01689, 3-18-cv-01699, 3-18-cv-01701,
3-18-cv-01709, 3-18-c-01721, 3-18-cv-01743, 3-18-cv-01754, 3-18-cv-01756,

3-18-cv-01774, 3-18-cv-01778, 3-18-cv-01801, 3-18-cv-01806,
3-18-cv-01845, 3-18-cv-01851, 3-18-cv-01855, 3-18-cv-01859, 3-18-cv-01863,
3-18-cv-01869, 3-18-cv-01874, 3-18-cv-01896, 3-18-cv-01905, 3-18-cv-01938,
3-18-cv-01942, 3-18-cv-01973, 3-18-cv-01974, 3-18-cv-01976, 3-18-cv-01990,
3-18-cv-01995, 3-18-cv-02001, 3-18-cv-02003 and 3-18-cv-02014)

ENTRY OF JUDGMENT

Today, September 10, 2019 the Court entered its judgment in the above-captioned matter
pursuant to Fed. R. App. P. 36.

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The
procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
LAR 35 and 40, and summarized below.

Time for Filing:
14 days after entry of judgment.
45 days after entry of judgment in a civil case if the United States is a party.

Form Limits:

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App.
P. 32(9).

15 pages if hand or type written.

Attachments:

A copy of the panel's opinion and judgment only.

Certificate of service.

Certificate of compliance if petition is produced by a computer.

No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied.
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A party who is entitled to costs pursuant to Fed.R.App.P. 39 must file an itemized and verified
bill of costs within 14 days from the entry of judgment. The bill of costs must be submitted on
the proper form which is available on the court's website.

A mandate will be issued at the appropriate time in accordance with the Fed. R. App. P. 41.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari.

Very truly yours,
Patricia S. Dodszuweit, Clerk

By: s/ Kirsi
Case Manager
267-299-4947



