
PROPOSED RULEMAKING
MILK MARKETING BOARD

[ 7 PA. CODE CH. 143 ]
Transactions Between Dealers and Producers; Pay-

ment

The Milk Marketing Board (Board) proposes to amend
Chapter 143 by adding § 143.15 (relating to cooperative
communication of over-order premium) to read as set
forth in Annex A.
Effective Date

This proposed rulemaking will be effective 90 days after
publication of the final-form rulemaking in the Pennsylva-
nia Bulletin.
Statutory Authority

Section 301 of the Milk Marketing Law (act) (31 P.S.
§ 700j-301) gives the Board the authority to ‘‘. . .super-
vise, investigate and regulate the entire milk industry of
this Commonwealth, including the. . .purchase and sale of
milk. . .in this Commonwealth, and including the estab-
lishment of reasonable trade practices. . .’’ Section 307 of
the act (31 P.S. § 700j-307) gives the Board the authority
to adopt and enforce regulations necessary or appropriate
to carry out the provisions of the act. Section 608 of the
act (31 P.S. § 700j-608) provides that ‘‘[m]ilk dealers
buying or receiving milk from producers shall furnish to
each producer. . .a written statement. . .’’ and that ‘‘[s]uch
statement shall set forth such information as may be
required by the board. . .’’ The definition of milk dealer in
Section 103 of the act (31 P.S. § 700j-103) provides, in
pertinent part, ‘‘[i]f a cooperative distributes. . .milk
within this Commonwealth. . .to other milk dealers. . .it
shall be deemed to be a milk dealer. . .as to that part of
its business, and shall be governed by the provisions of
this act applicable thereto.’’

Purpose and Explanation
The Board mandates, by way of official general order,

an over-order premium be paid to producers in this
Commonwealth based on milk produced, processed and
sold in this Commonwealth. The Board requires milk
dealers to provide a line item on monthly statements to
producers that shows the amount of over-order premium
being paid. The act defines cooperatives as ‘‘producers,’’ so
cooperatives are told how much over-order premium they
are paid. However, there is no similar requirement that
cooperatives provide a line item on monthly statements to
their members that shows the amount of over-order
premium the members are paid. This regulation would
require cooperatives to provide a line item on monthly
statements to their members disclosing the amount of
over-order premium being paid.

In April and May 2019, the Board conducted a survey
to determine dairy farmers’ knowledge and opinions about
this Commonwealth’s milk pricing system including the
over-order premium.

When asked if they receive an over-order premium,
69% of cooperative members stated, ‘‘No’’ or ‘‘I’m not
sure.’’ Those individuals indicating, ‘‘I’m not sure,’’ were
asked for a reason for that response; the majority of
comments stated that they have no information on
monthly checks from cooperatives to indicate any over-
order premium is received. Respondents were also asked
whether they believe the over-order premium is distrib-
uted fairly. Less than 5% of cooperative members agree

that it is. Conversely, the majority of cooperative mem-
bers believe the Board should revise its system for
determining and distributing the over-order premium.

A total of 214 comments from survey respondents
focused mainly on the lack of transparency by coopera-
tives in not providing information about the amount of
over-order premium included in their monthly payment.
Because they lack information, many cooperative mem-
bers are skeptical and even distrustful of the Common-
wealth and Board, as well as the cooperatives, when
discussing their income. They do not understand how the
system is benefitting them in any way and believe they
are not, in fact, receiving what they are entitled to
receive.

Milk dealers have been required since 1997 to provide a
line item on monthly statements to producers showing
the amount of over-order premium being paid; the inde-
pendent producers are thus able to quantify the direct
benefit they receive from the Board’s mandated over-order
premium. For payment purposes, cooperatives are defined
as the ‘‘producer,’’ so cooperatives are provided informa-
tion regarding how much over-order premium they are
being paid, but cooperatives are not required to provide
that information to their members.

As of December 2018, there were approximately 1,100
independent producers and 4,500 cooperative member
producers in this Commonwealth. The independent pro-
ducers are provided information on their monthly pay
statements showing the direct benefit they receive from
the over-order premium.

The majority of the 4,500 cooperative member produc-
ers do not have a line item currently on their statements
detailing the amount of over-order premium they are
being paid. Those producers who do not have the line
item are the intended beneficiaries of this proposed
rulemaking.
Description of Proposed Amendments

This proposed rulemaking will require cooperatives to
provide a line item on monthly statements to their
producer members that shows the amount of Board-
mandated over-order premium being paid.

This proposed rulemaking prescribes a formula for the
cooperatives to use to calculate the over-order premium
being paid to their producer members. This will provide
uniformity between and among cooperatives regarding
the amount of over-order premium. The Board also
currently prescribes a formula for milk dealers to deter-
mine the line item on their monthly statements to
independent producers.

The cooperative formula is identical to the formula the
Board currently uses to provide information to a coopera-
tive regarding the over-order premium rate received by
that cooperative. That cooperative then provides the
information to its members. Since this formula is already
in use and produces a result that has effectively transmit-
ted the over-order premium rate information, the Board
decided to adopt it for this proposed rulemaking. This
formula calculates the average amount received by coop-
erative members, not specific individual amounts. Calcu-
lating a specific individual amount for each member
would be prohibitively costly and administratively im-
practical.
Public Hearing

This proposed rulemaking was prompted by a petition
from the Honorable John Lawrence, Representative. The

5455

PENNSYLVANIA BULLETIN, VOL. 49, NO. 38, SEPTEMBER 21, 2019



Board held a public hearing on May 1, 2019. Notice of the
hearing was published at 49 Pa.B. 1737 (April 6, 2019).
The Board also provided notice on March 20, 2019, by
means of a Board Bulletin to parties who have requested
notice of Board hearings.

The following parties testified or provided written
comments, or both, as part of the hearing: the Honorable
John Lawrence, Representative, Progressive Agriculture
Association, Pennsylvania Farm Bureau, Dairy Farmers
of America Northeast Area Council, Pennsylvania Associa-
tion of Dairy Cooperatives, National Dairy Producers
Organization and Nelson Troutman. The Board also re-
ceived input outside of the hearing from Dairy Farmers of
America Northeast Council.
Fiscal Impact

This proposed rulemaking would have little fiscal im-
pact on this Commonwealth, its political subdivisions or
the public.
Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on September 10, 2019, the Board sub-
mitted a copy of this proposed rulemaking and a copy of
the Regulatory Analysis Form to the Independent Regula-
tory Review Commission (IRRC) and to the Chairpersons
of the House and Senate Committees on Agriculture and
Rural Affairs. A copy of this material is available to the
public upon request.

Under section 5(g) of the Regulatory Review Act, IRRC
may convey comments, recommendations or objections to
this proposed rulemaking within 30 days of the close of
the public comment period. The comments, recommenda-
tions or objections must specify the regulatory review
criteria in section 5.2 of the Regulatory Review Act (71
P.S. § 745.5b) which have not been met. The Regulatory
Review Act specifies detailed procedures for review prior
to final publication of the rulemaking by the Board, the
General Assembly and the Governor.
Public Comment

Interested persons are invited to submit written com-
ments, suggestions or objections about this proposed
rulemaking to Doug Eberly, Chief Counsel, Pennsylvania
Milk Marketing Board, 2301 North Cameron Street,
Harrisburg, PA 17110, or by e-mail to ra-pmmb@pa.gov
within 30 days after publication in the Pennsylvania
Bulletin. Individuals who require this information in a
different format may call (717) 787-4194 or (800) 654-
5984 which is the Pennsylvania AT&T Relay Service for
TDD users.

ROBERT N. BARLEY,
Chairperson

Fiscal Note: 47-20. No fiscal impact; (8) recommends
adoption.

Annex A
TITLE 7. AGRICULTURE

PART VI. MILK MARKETING BOARD
CHAPTER 143. TRANSACTIONS BETWEEN

DEALERS AND PRODUCERS
PAYMENT

(Editor’s Note: The following section is proposed to be
added and printed in regular type to enhance readability.)
§ 143.15. Cooperative communication of over-order

premium.
(a) Cooperatives shall show by line item on their

monthly statements to dairy farmers marketing milk

through the cooperative the specific amount of the Penn-
sylvania Milk Marketing Board over-order premium being
paid.

(b) For the purpose of this section, ‘‘the specific amount
of the Pennsylvania Milk Marketing Board over-order
premium being paid’’ shall be calculated monthly by each
cooperative by dividing the total over-order premium paid
to the cooperative by the total cooperative member
pounds marketed.

[Pa.B. Doc. No. 19-1419. Filed for public inspection September 20, 2019, 9:00 a.m.]

SUSQUEHANNA RIVER
BASIN COMMISSION

[ 25 PA. CODE CH. 806 ]
Review and Approval of Projects

Summary: This document contains proposed rules that
would amend the regulations of the Susquehanna River
Basin Commission (Commission) dealing with the mitiga-
tion of consumptive uses. These rules are designed to
enhance and improve the Commission’s existing authori-
ties to manage the water resources of the basin.

Dates: The Commission will hold an informational
webinar explaining the proposed rulemaking on October
1, 2019. Instructions for registration for the webinars will
be posted on the Commission’s website.

Comments on the proposed rulemaking may be submit-
ted to the Commission on or before November 12, 2019.
The Commission has scheduled a public hearing on the
proposed rulemaking to be held on October 31, 2019, in
Harrisburg, PA. The location of the public hearing is
listed in the addresses section of this document.

Addresses: Comments may be mailed to: Jason E.
Oyler, Esq., General Counsel, Susquehanna River Basin
Commission, 4423 N. Front Street, Harrisburg, PA 17110-
1788, or by e-mail to regcomments@srbc.net. The public
hearing location is at the Commission Headquarters at
the above address.

Those wishing to testify are asked to notify the Com-
mission in advance, if possible, at the regular address
listed above or electronic address given below.

For Further Information Contact: Jason E. Oyler, Esq.,
General Counsel, telephone: (717) 238-0423, ext. 1312;
fax: (717) 238-2436; e-mail: joyler@srbc.net. Also, for
further information on the proposed rulemaking, visit the
Commission’s website at http://www.srbc.net.
Supplementary Information:

The Commission undertook a more comprehensive over-
haul of its regulations that were proposed in September
of 2016 and adopted as final in June of 2017. As a part of
that final rulemaking, the Commission reserved the
changes it had proposed pertaining to its regulation of the
consumptive use of water. It had also proposed a draft
Consumptive Use Mitigation Policy as a companion to
that rulemaking, which was also reserved. The Commis-
sion has performed a more comprehensive analysis of the
comments received on that rulemaking and policy, and
changes to the consumptive use regulation are proposed
herein as a follow up to that effort. In addition, as a
companion to this proposed rulemaking, the Commission
is also releasing a revised draft policy for Consumptive
Use Mitigation to be open for public comment simultane-
ously with this proposed rulemaking.

5456 PROPOSED RULEMAKING

PENNSYLVANIA BULLETIN, VOL. 49, NO. 38, SEPTEMBER 21, 2019



Standards for Consumptive Uses of Water—18 CFR § 806.22
Section 806.22 (relating to standards for consumptive

uses of water) will be revised. The proposed revisions in
§ 806.22(b)(1) and (2) lower the 90-day standard for
consumptive use mitigation to 45 days and require that
any alternative water source or storage will not likely
impact nearby surface waters. The purpose of these
changes is to reduce the barriers to project sponsors
providing their own mitigation. Analysis of the past 100
plus years of river flow records show that the overwhelm-
ing majority of low flow events in the Basin are ad-
equately covered by a continuous 45-day consumptive use
mitigation standard. Further, the prior standard that
alternative supplies or storage have no impact was too
rigid for projects to find suitable alternative supplies.

Section 806.22(b) is also revised to clarify that discon-
tinuance includes reduction of water consumption to less
than 20,000 gallons per day (gpd). This was the Commis-
sion’s policy from 1992 until 2006 when the present rule
was adopted. In practice, complete discontinuance was
found to be impractical and unrealistic for many projects;
however, some projects have demonstrated the ability to
reduce usage to 20,000 gallons per day when necessary.
This practice allows continued operations at a locally de
minimis consumptive use level while reducing mitigation
demand on either the project or the Commission. Accord-
ingly, this change is designed to increase the feasibility of
projects being able to select discontinuance as a mitiga-
tion option. Discontinuance of use is the most effective
method of mitigation because it reduces and/or eliminates
the water use during Commission designated low flows
periods and does not depend on any further action by the
Commission or project sponsor to be effectuated.

Section 806.22(e) is amended to allow a project sourced
by reuse of stormwater, wastewater or other reused or
recycled water to be eligible for an Approval by Rule for
consumptive use.
List of Subjects in 18 CFR Part 806

Administrative practice and procedure, Water re-
sources.

Accordingly, for the reasons set forth in the preamble,
the Susquehanna River Basin Commission proposes to
amend 18 CFR part 806 as follows:

PART 806—REVIEW AND APPROVAL OF
PROJECTS

1. The authority citation for part 806 continues to read
as follows:

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 15.2, Pub.L.
91-575, 84 Stat. 1509 et seq.

2. Amend § 806.22 by revising paragraphs (b)(1) and
(e)(1) to read as follows:

§ 806.22. Standards for consumptive use of water.

* * * * *

(b) Mitigation. All project sponsors whose consumptive
use of water is subject to review and approval under
§ 806.4, § 806.5, § 806.6, or § 806.17 shall mitigate such
consumptive use. Except to the extent that the project
involves the diversion of the waters out of the basin,
public water supplies shall be exempt from the require-
ments of this section regarding consumptive use; pro-
vided, however, that nothing in this section shall be
construed to exempt individual consumptive users con-
nected to any such public water supply from the require-
ments of this section. Mitigation may be provided by one
or a combination of the following:

(1) During low flow periods as may be designated by
the Commission for consumptive use mitigation.

(i) Reduce withdrawal from the approved source(s), in
an amount equal to the project’s consumptive use, and
withdraw water from alternative surface water storage or
aquifers or other underground storage chambers or facil-
ities approved by the Commission, from which water can
be withdrawn for a period of 45 continuous days such
that impacts to nearby surface waters will not likely be at
a magnitude or in a timeframe that would exacerbate
present low flow conditions.

(ii) Release water for flow augmentation, in an amount
equal to the project’s consumptive use, from surface water
storage or aquifers, or other underground storage cham-
bers or facilities approved by the Commission, from which
water can be withdrawn for a period of 45 continuous
days such that impacts to nearby surface waters will not
likely be at a magnitude or in a timeframe that would
exacerbate present low flow conditions.

(iii) Discontinue the project’s consumptive use, which
may include reduction of the project sponsor’s consump-
tive use to less than 20,000 gpd during periods of low
flow. In any case of failure to provide the specified
discontinuance, such project shall provide mitigation in
accordance with paragraph (b)(3) of this section, for the
calendar year in which such failure occurs, after which
the Commission will reevaluate the continued acceptabil-
ity of the discontinuance.

* * * * *

(e) Approval by rule for consumptive uses.

(1) General rule. Except with respect to projects involv-
ing hydrocarbon development subject to the provisions of
paragraph (f) of this section, any project that is solely
supplied water for consumptive use by public water
supply, stormwater, wastewater, or other reused or re-
cycled water, or any combination thereof, may be ap-
proved by the Executive Director under this paragraph (e)
in accordance with the following, unless the Executive
Director determines that the project cannot be adequately
regulated under this approval by rule.

* * * * *

Dated: September 9, 2019.
ANDREW D. DEHOFF,

Executive Director

Fiscal Note: 72-15. No fiscal impact; (8) recommends
adoption.

Annex A

TITLE 25. ENVIRONMENTAL PROTECTION

PART IV. SUSQUEHANNA RIVER BASIN
COMMISSION

CHAPTER 806. REVIEW AND APPROVAL OF
PROJECTS

§ 806.1. Incorporation by reference.

The regulations and procedures for review of projects as
set forth in 18 CFR Part 806 [ (2017) ] 2019 (relating to
review and approval of projects) are incorporated by
reference and made part of this title.

[Pa.B. Doc. No. 19-1420. Filed for public inspection September 20, 2019, 9:00 a.m.]
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